Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


Q.OU    ^S'^^^J.J' 


HARVARD 

COLLEGE 
LIBRARY 


r? 


^ 


LECTURES 


f 


f^Av  C  ^^ 


f 
i 

i 


UN 


yUKISPRUDENCE^ 


BSIKG   THB  BBQrSL  TO 


"THE  PROVINCE  OF  JURISPRUDENCE  DETERMINED.' 


TO  WHICH  ABS  ASDKD 


•4 


if; 


NOTES    AND    FRAGMENTS. 


■V 


'i 


l&flfo  fiort  |ndib's||di  fcom  ti[ie  ®t(jp'nal  4bimucri|it«. 


BT  TRB  LATS 


JOHN  AUSTIN/ Esq., 

OV  THV  IHim  TnCPLS,  XASBISTn*AT-LAW. 


\^J/ 


VOL.  II. 


LONDON . 
JOHN  MURRAY,  ALBEMARLE   STREET. 

1863. 


y 


HARVAHO  COLLEGE  LIBRARY 
FROM  THE  LirnARY  OF 

,  JOHN  cHip:.;»N  QR^Y 

JULY  12,  1933 


is 


r 


ft*  TATU>«,  t.lTTI.A  •«■■« 

uneoui's  iwii 


K- 


HARVARD  UNIVERSITY 
UBRARI^ 


.sv 


JUN2  5  1985 


4. 


I 

: 

■ 

I 


PREFACE. 
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>        ♦ 


In  the  preface  to  the  Second  Edition  of  the  **  Province  of 
Jurispradence  determined/'  published  two  years  ago,  I 
stated  what  were  the  manuscripts  remaining  in  my  posses- 
sion, in  what  condition  they  were  left  by  Mr.  Austin,  and 
what  were  my  intentions  with  regard  to  them.  Since  that 
time,  I  have  been  constantly  occupied  in  preparing  them 
for  the  press,  and  I  now  give  them  to  the  world  under  those 
conditions  of  incompleteness  which  I  announced  as  inevit- 
able. 

It  is  unnecessary  for  me  to  repeat  the  reasons  which  de- 
termined me  to  undertake  so  arduous  a  work ;  or  to  apo- 
logize for  the  imperfect  manner  in  which  it  is  accomplished. 
I  am  now  more  than  ever  convinced  that  (however  obvious 
the  objections  to  it)  this  was  the  only  safe  and  practicable 
mode  of  preserving  these  unfinished  but  precious  materials 
in  perfect  genuineness  and  integrity. 

I  have  not  attempted  to  alter  the  form  of  the  Lectures, 
nor  to  disguise  the  breaks  and  chasms  in  them. 

In  the  Preface  to  the  first  volume  (p.  xxxiv.),  I  spoke 
of  my  intention  of ''  collating  the  Course  delivered  at  the 
Inner  Temple  with  the  earlier  and  more  numerous  lectures 
given  at  the  London  University,  and  inserting,  as  notes  or 
appendix,  any  matter  not  found  in  these.''     Fortunately,  the 
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task  of  selection  and  adaptation  was  not  left  to  me.  On 
a  nearer  examination,  I  found  that  the  Author  had  marked 
with  his  own  hand  the  parts  of  the  Inner  Temple  Course 
which  were  to  be  added  to,  or  substituted  for,  passages  in 
the  earlier  lectures.  In  several  places  he  had  even  cut  out 
considerable  portions  from  the  latter,  leaving  a  reference 
to  the  passages  in  the  former  which  he  intended  to  put 
in  their  place.  I  had  therefore  only  to  conform  to  a  plan 
which,  in  this  case,  and  I  believe  in  this  alone,  was  clearly 
and  precisely  marked  out.  The  Lectures,  as  now  printed, 
are,  in  fact,  the  two  Cioarses,  consolidated  by  himself. 

A  few  typographical  details  seem  to  require  notice. 

There  are  some  passages  in  the  manuscript  through  which 
the  author  had  drawn  b  light  pencil  line ;  not,  I  am  sure, 
signifying  that  they  were  to  be  entirely  rejected,  (for  what 
he  meant  to  be  erasures  are  too  complete  to  admit  of  a 
doubt,)  but  that  they  were  reserved  for  further  considera- 
tion, or  were  to  be  transferred  to  some  other  place.  These 
passages  I  have  generally  inserted,  distinguishing  them  by 
brackets. 

The  references  to  books,  which  are  extremely  numerous,  I 
have  verified  in  every  case,  with  the  rare  exception  of  such 
as  were  not  within  my  reach.  In  some  cases,  where  I 
have  seen  that  Mr.  Austin  had  emphatically  marked  the  pas- 
sage referred  to,  or  had  commented  upon  it  in  the  mai^n 
of  the  book,  I  have  quoted  it.  Perhaps  this  has  been  done 
rather  too  freely ;  but  the  space  so  occupied  is  not  great,  the 
books  are  not  in  everybody's  hands,  and  I  thought  it  might 
be  convenient  to  the  reader  to  see  the  precise  passage  to 
which  the  author  referred.  Wherever  any  words  in  these 
quotations  are  printed  in  italics,  those  words  are  underlined 
in  the  book. 
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With  regard  to  the  use  of  italics,  capital  letters,  and 
I  other  typographical  distinctions,  I  am  fully  aware  that  there 
is  a  want  of  uniformity  and  consistency ;  and  if,  with  my 
present  experience,  I  had  to  begin  my  work  again,  there 
are  several  things  which  I  should  do  otherwise.  But  the 
mass  of  papers  was  so  great,  the  subjects  treated  of  so 
difficult,  and  the  task  of  arranging  them  so  formidable, 
that  it  seemed  as  if  a  thorough  and  minute  examination  of 
their. contents,  and  a  mature  deUberation  on  the  details  of 
their  arrangement,  would  jdefer  their  publication  almost  in- 
definitely. A  still  more  urgent  motive  arose  from  the  con- 
sciousness that  my  own  time  for  work  cannot  be  long,  and  is 
extremely  precarious ;  and  the  thought  that  I  should  leave 
these  renudns  to  a  very  uncertain  fate,  made  me  determine 
to  secure  the  most  important  part  of  them  from  the  chance 
of  destruction,  with  as  little  delay  as  possible ;  a  determina- 
tion in  which  I  was  strengthened  by  those  of  my  husband's . 
friends  who  take  the  warmest  interest  in  the  advancement 
of  the  science,  and  in  the  fame  of  the  writer. 

The  duties  imposed-  on  the  guardians  of  a  great  reputa- 
tion have  been  the  subject  of  much  discussion,  and,  to  my- 
self, of  much  painful  deliberation.  The  only  conclusion  I 
could  arrive  at  is  this-: — ^Where  a  writer  has  attached  great 
value  to  form,  and  has  regmxled  his  writings  as  works  of 
art ;  where  any  considerable  portion  of  his  reputation  rests 
upon  his  genius  and  skill  as  an  artist,  it  seems  an  act  of  in- 
justice to  his  memory  to  publish  anything  which  had  not 
undergone  the  last  and  highest  polish  of  his  own  hand. 

But  where  the  great  aim  of  a  writer  has  been  to  correct 
{>emicious  ^rors,  to  throw  light  upon  obscure  truths,  to  dis- 
seminate new  ideas  which  he  believed  to  be  of  the  highest, 
concernment  to  mankind;  where  the  labour  he  bestowed. 
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on  style  was  bestowed  solely  with  a  view  of  expressing  his 
thoughts  with  the  greatest  possible  clearness  and  preci- 
sion ;  where  the  depth,  gravity  and  originality  of  the  matter 
have  a  value  far  beyond  that  of  any  conceivable  perfection 
of  form,  the  materials  he  had  accumulated  with  purposes  so 
far  transcending  any  personal  ones,  ought  not,  however 
unfinished,  to  be  consigned  to  oblivion. 

In  subjecting  what  is  most  dear  and  venerable  to  me  .:^ 
in  the  world,  to  so  severe  an  ordeal,  I  would  not  bQ  un-  4 
derstood  to  be  indifferent  to  form.  But  I  have  trusted  con- 
fidently to  qualities  which  no  defects  of  form  can  destroy 
or  greatly  disguise.  Moreover,  these  defects  do  not  extend 
to  what,  in  a  scientific  work,  is  of  supreme  importance; 
namely,  arrangement.  It  will  be  apparent  to  the  reader 
that,  upon  whatever  new  inquiry  he  entered,  Mr.  Austin's 
invariable  method  of  proceeding  was,  first,  to  determine  pre- 
cisely its  limits,  and  then  to  lay  down  in  the  most  accurate 
manner  the  plan  of  arrangement  to  be  pursued  through 
the  whole  course  of  the  investigation.  And  there  are  the 
clearest  indications  in  the  manuscripts  themsdves  that  this 
preliminary  portion  of  his  task  was,  in  every  case,  most 
carefully  and  laboriously  executed.  Unfortunately,  in  many 
instances,  the  execution  was  carried  no  further ;  he  never 
filled  up  the  outline  he  had  sketched  with  so  masterly  a 
hand.  The  notes  on  Criminal  Law  and  those  on  Codifi- 
cation, for  example,  are  in  so  rough  and  imperfect  a  state, 
that  I  should  not  have  ventured  to  publish  them,  had  I 
not  been  assured  that  they  would,  as  models  of  arrangement, 
be  of  the  utmost  value  to  future  inquirers. 

It  seems  hardly  necessary  to  repeat,  (yet  perhaps  I  can- 
not repeat  too  often)  that  this  book  shows  not  what  the 
Author  had  done,  but  what  he  intended  to  do,  and  (in  some 


PRSFACR. 


I 


'  d^ree)  what  he  was  capable  of  doing.  I  have  therefore 
allowed  various  indications  of  his  inten  tions  to  remain.  I 
have  also  preserved  the  traces  of  the  questionings  which 
continually  suggested  themselves  to  his  penetrating  and  sin- 
cere mind ;  and  with  which  he  was  careful  to  qualify  and 
limit  his  assertions,  so  long  as  the  shadow  of  a  doubt  re- 
mained. All  these  are  characteristic  of  the  spirit  in  which 
he  pursued  science.  To  seem  to  know,  or  to  leap  to 
prompt  and  facile  conclusions,  was  impossible  to  him.  To 
arrive  at  knowledge  by  ways  the  most  laborious,  the  most 
mortifying  to  vanity,  and  the  most  irritating  to  impatience, 
was  the  course  which  the  rectitude  of  his  natiure  irresistibly 
impelled  him  to  follow. 

I  had  also  a  double  motive  in  showing  how  many  pas- 
sages were  reserved  for  reconsideration.  These  very  marks 
of  doubt,  while  they  prove  the  caution  with  which  he  worked, 
and  the  process  of  investigation  which  was  for  ever  going 
I  CD  in  his  mind,  may  perhaps  suggest  similar  caution,  and 

excite  to  similar  mental  contention  in  those  who  are  to  fol- 
low him.  Every  one  of  these  doubts,  pointing  to  further 
research  and  further  reflection,  may  lead  to  the  discovery  of 
new  truths  or  to  the  solution  of  unsolved  problems.  Such 
results  would  have  been  far  more  precious  to  him  than  any 
conceivable  addition  to  his  fame  as  a  writer. 

Id  the  Preface  to  the  first  volume,  I  ventured  to  print  a 
few  disjointed  sentences  which  appeared  to  me  to  throw  light 
on  the  character  of  ^e  man,  and  on  the  nature  and  aims  of 
his  teaching.  I  have  since  found  more  notes  of  the  same 
kind ;  and,  broken  as  they  are,  I  give  them,  as  showing  still 
more  clearly  in  what  spirit  and  with  what  views  he  entered 
upon  the  duties  of  an  office  so  new  to  the  country  and  to 
himself  as  that  of  Professor  of  Jurisprudence. 
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The  duties  imposed-  on  the  guardians  of  a  great  reputa- 
tion have  been  the  subject  of  much  discussion,  and,  to  my- 
self, of  much  painful  deUberation.  The  only  conclusion  I 
could  arrive  at  is  this-: — ^Where  a  writer  has  attached  great 
value  to  form,  and  has  regarded  bis  writings  as  works  of 
art ;  where  any  considerable  portion  of  his  reputation  rests 
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concernment  to  mankind;  where  the  labour  he  bestowed 


i 


lY 


PRBFACB. 


on  style  was  bestowed  solely  with  a  view  of  expressing  his 
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of  form,  the  materials  he  had  accumulated  with  purposes  so 
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preliminary  portion  of  his  task  was,  in  eveiy  case,  most 
carefully  and  laboriously  executed.  Unfortunately,  in  many 
instances,  the  execution  was  carried  no  further ;  he  never 
filled  up  the  outline  he  had  sketched  with  so  masterly  a 
hand.  The  notes  on  Criminal  Law  and  those  on  Ciodifi- 
cation,  for  example,  are  in  so  rough  and  imperfect  a  state, 
that  I  should  not  have  ventured  to  publish  them,  had  I 
not  been  assured  that  they  would,  as  models  of  arrangement, 
be  of  the  utmost  value  to  future  inquirers. 

It  seems  hardly  necessary  to  repeat,  (yet  perhaps  I  can- 
not  repeat  too  often)  that  this  book  shows  not  what  the 
Author  had  done,  but  what  he  intended  to  do,  and  (in  some 


Si 


:.\-\ 


./,< 
^j 


*  PRSFACB.  V 

1^^  '  degree)  what  he  was  capable  of  doing.  I  have  therefore 
aUowed  various  indications  of  his  intentions  to  remain.  I 
have  also  preserved  the  traces  of  the  questionings  which 
continually  suggested  themselves  to  his  penetrating  and  sin- 
cere mind ;  and  with  which  he  was  careful  to  qualify  and 
limit  his  assertions,  so  long  as  the  shadow  of  a  doubt  re- 
mained. All  these  are  characteristic  of  the  spirit  in  which 
he  pursued  science.  To  seem  to  know,  or  to  leap  to 
prompt  and  facile  conclusions,  was  impossible  to  him.  To 
arrive  at  knowledge  by  ways  the  most  laborious,  the  most 
mortifying  to  vanity,  and  the  most  irritating  to  impatience, 
was  the  course  which  the  rectitude  of  his  nature  irresistibly 
impelled  him  to  follow. 

)  I  had  also  a  double  motive  in  showing  how  many  pas- 

j  sages  were  reserved  for  reconsideration.     These  very  marks 

of  doubt,  while  they  prove  the  caution  with  which  he  worked, 
and  the  process  of  investigation  which  was  for  ever  going 

^,  on  in  his  mind,  may  perhaps  suggest  similar  caution,  and 

excite  to  similar  mental  contention  in  those  who  are  to  fol- 
low him.  Every  one  of  these  doubts,  pointing  to  further 
research  and  further  reflection,  may  lead  to  the  discovery  of 
new  truths  or  to  the  solution  of  unsolved  problems.  Such 
results  would  have  been  far  more  precious  to  him  than  any 
conceivable  addition  to  his  fame  as  a  writer. 

In  the  Preface  to  the  first  volume,  I  ventured  to  print  a 
few  disjointed  sentences  which  appeared  to  me  to  throw  light 

li  on  the  character  of  ^e  man,  and  on  the  nature  and  aims  of 

his  teaching.  I  have  since  found  more  notes  of  the  same 
kind ;  and,  broken  as  they  are,  I  give  them,  as  showing  still 
more  clearly  in  what  spirit  and  with  what  views  he  entered 

H  upon  the  duties  of  an  office  so  new  to  the  country  and  to 

F  himself  as  that  of  Professor  of  Jurisprudence. 
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VI  PREFACE. 

What  Lectares  of  this  kind  ought  to  be. 

Great  defects  of  those  which  I  shall  actually  deliver :  particu- 
larly as  to  the  method  and  style : — ^having  thought  it  better  to 
gain  (as  far  as  I  could)  an  extensive  and  accurate  knowledge  of 
my  subject  than^-etc 

The  research,  necessary  for  this,  extremely  extensive ; — should 
have  gone  on  for  ever. — ^New  language, — (Illness  and  debility.) 

In  the  course  of  a  few  years,  shall  be  able  to  produce  some- 
thing more  worth  hearing. 

Shall  be  obliged  to  omit  much  of  what  I  had  intended  to 
embrace.  There  is  none  of  the  details  which  will  not  need  as 
much  illustration  as  the  principal  heads.  (Lord  Hale's  illustra- 
tion.) And  if  I  descended  far  into  the  detail,  the  Lectures  would 
be  endless.  I  must  therefore  content  myself  with  a  general  out- 
line, descending  here  and  there  into  the  detail,  so  often  as  it  is  > 
peculiarly  interesting  and  important.  >" 

It  is  necessary  to  recollect  that  the  terms,  circumlocutions  etc. 
used  in  these  Lectures  (so  fiur  as  new)  are  merely  explanatory.  In 
applying  any  actual  system,  the  terms  of  that  system  must  be 
obsc^ed.  So  of  its  arrangements,  etc.,  which  are  connected  with 
its  terms.  | 

The  principles  of  General  Jurisprudence  will  not  coincide  with 
any  actual  system,  but  are  intended  to  facilitate  the  acquisition 
of  any,  and  to  show  their  defects. 

In  the  ordinary  business  of  life,  these  systems  must,  of  course, 
be  applied  as  they  are. 

Beconciliation  of  divorce  between  Philosophy  and  Practice.  .] 

Will  thank  my  hearers  to  attend  at  the  conclusion  of  every  v| 

Lecture,  and  to  ply  me  with  questions  and  demands  for  explana-  H 

tion.    This  will  not  only  enable  me  to  dear  up  obscurities,  but  ' 

to  produce  much  of  which  I  have  read,  and  upon  which  I  have  \ 

thought,  but  which  in  solitary  composition  escapes  the  recollec- 
tion. 

Also  to  criticise  with  unsparing  severity ;  ft>r  it  is  only  by  s 

this  that  I  can  ever  learn  to  accommodate  my  future  Lectures 
to  the  wants  of  students. 

Uses  of  this  friendly  intercourse,  or  ''  arnica  coUatio  :*^  par- 
ticularly to  young  men  writing.  No  time,  that  I  shall  not  be 
willing  to  give.  My  heart  in  the  subject :  nor  will  anything  be 
disagreeable,  but  the  chilling  indifference  which  I  cannot  help 
anticipating. 
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It  will  easily  be  understood  that  I  have  never  enter- 
.  tained  the  project  of  rendering  such  a  book  acceptable  to 

r  any  but  men  seriously  interested  in  the  great  questions  of 

Law  and  Morals  which  lie  at  the  foundation  of  human  so- 
ciety. To  the  discriminating,  and  therefore  indulgent,  judg- 
ment of  that  narrow  public  which  is  constantly  tending  to- 
wards the  ends  my  husband  pursued,  and  through  whom 
his  labours  (which  to  him  seemed  barren)  may  hereafter  be 
rendered  fruitful,  I  humbly  and  earnestly  commend  it. 

I  must  add  with  gratitude,  that  my  labour  has  been 
cheered  by  an  ever-increasing  expression  of  interest  in  it, 
fix>m  men  eminent  in  Jurisprudence  and  in  the  moral  sciences 
generally,  in  this  and  other  countries; — strangers  to  all 
but  the  mind  and  character  of  the  Author  as  displayed  in 
his  published  book.  They  have  exhorted  me  not  to  suffer 
myself  to  be  deterred  by  want  of  completeness  or  by  de- 
fects of  style  from  giving  to  the  world  "  any,  the  slightest 
intimations  of  Mr.  Austin's  opinions  on  the  subjects  to 
ll  which  he  had  devoted  himself,"  or  of  his  method  of  inquiry 
h  and  arrangement.     Such  exhortations  coming  from  men 

U         whose  voice  is  authoritative,  it  seemed  my  duty  to  obey. 

I  am  indebted  to  several  gentlemen  for  encouragement, 
counsel  and  assistance :  especially,  I  have  to  acknowledge 
the  invaluable  and  persevering  aid  I  have  received  from 
friends  of  Mr.  Austin,  who  found  time,  in  the  midst  of  their 
own  pressing  avocations,  to  attend  to  my  doubts  and  diffi- 
l'  ciilties.  Their  sanction  was  peculiarly  important ;  since  they 
had  been  among  the  most  assiduous  and  attentive  hearers 
of  Mr.  Austin's  Lectures,  and  were  acquainted  with  his 
modes  of  thinking  and  expression.  Without  such  a  sanc- 
tion, I  should  hardly  have  dared  to  pablish  matter  in  which, 
from  the  state  of  the  manuscript,  some  exercise  of  discretion 
was  inevitable. 
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It  would  be  impertinent  to  affect  to  regard  the  care 
they  have  bestowed  on  the  work  in  its  passage  through  the 
press,  as  an  obligation  conferred  on  me.  What  they  have 
done,  has  been  done  out  of  reverence  for  the  memory  of  the 
Author,  and  seal  for  the  advancement  of  his  science.  Nor 
should  I  venture  to  make  any  public  acknowledgment  of  it, 
did  it  not  i^pear  to  me  necessary  for  my  own  justification, 
and  for  the  satisfaction  of  the  reader. 
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SARAH  AUSTIN. 


Weyhridge,  AprU,  1863. 
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LECTURES  ON  JURISPRUDENCE. 


LECTUBE  XII. 

I  HATE  endeavoured  in  the  preceding  Lectures,  to  accom- 
plish the  following  objects :  1st,  To  determine  the  essentials 
of  a  Lam  (in  the  largest  signification  which  can  be  given  to 
.  the  term  properly) :  2ndly,  To  distinguish  the  laws  proper 
which  are  set  by  God  to  Man,  and  the  laws  proper  and 
improper  which  are  sanctioned  or  oblige  morally^  from  the 
laws  proper  which  are  sanctioned  or  oblige  legally^  or  are 
established  directly  or  indirectly  by  sovereign  authority; 

Having  attempted  to  determine  generally  the  nature  of 
Law,  and  to  mark  the  boundaries  of  the  field  which  is  oc- 
cupied by  the  science  of  Jurisprudence,  I  shall  now  endea- 
vour to  unfold  (as  briefly  as  I  can)  the  essential  properties 
I       of  Rights :  meaning  by  Rights,  legal  rights,  or  rights  which 

are  creatures  of  Law,  strictly  or  simply  so  called. 
I  There  are,  indeod*  Rights  which  arise  from  Kataniaad 

[      other  sources :  namely,  from  the  laws  of  (Sod  or  lu^ 


Nature,  and  fit>m  laws  which  are  sanctioned  mo-  J^m^^ 
rally.  But  the  peculiarities  of  these  may  be  easily  !^^^^  ^ 
collected,  by  considering  the  peculiarities  of  the  »<»^7- 
\  sources  from  which  they  flow.  Accordingly,  I  shall  not  pause 
|.  to  examine  them  in  a  direct  or  formal  manner,  although 
j       I  shall  advert  to  them  occasionally  in  the  course  of  tVikft  ^w- 
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suing  Lectures.  At  present,  I  dismiss  them  with  the  fol- 
lowing remarks.  1st.  Like  the  Obligations  to  which  they 
correspond,  natural  and  moral  Rights  (or  rights  which  are 
merely  sanctioned  religiously  or  morally)  are  imperfect  In 
other  words,  they  are  not  armed  with  the  legal  sanction,  or 
cannot  be  enforced  judicially.  2ndly,  The  Rights  (if  such 
they  can  be  called)  which  are  conferred  by  positive  mora- 
lity, partake  of  the  nature  of  the  source  from  which  they 
emanate. — As  positive  morality  consists  of  laws  improperi 
so  are  the  rights  which  are  said  to  arise  from  it,  rights  by 
way  of  analogy. 

For  example,  rights  which  are  derived  from  the  Law  of 
Nations,  are  related  to  rights  which  are  derived  from  posi- 
tive Law,  by  a  remote  or  faint  resemblance.  They  are  nei- 
ther armed  with  the  legal  sanction,  nor  are  they  creatures 
of  Law  established  by  determinate  superiors. 

In  attempting  to  explain  the  nature  of  a  legal  Right,  I 
shall  inevitably  advert  to  the  impcHi  of  the  following  terms : 

1st,  Law,  Duty  and  Sanction.  For,  though  every  law 
does  not  create  a  right,  every  right  is  the  creature  of  Law. 
And,  though  every  obligation  and  sanction  does  not  imply 
a  right,  every  right  impUes  an  obligation  and  a  sanction. 

2ndly,  Person,  Thing,  Act  and  Forbearance.  For  rights 
are  exercised  by  persons;  or  if  not  exercieed  by  persons, 
reeide  in  persons.  And  persons,  things,  acts  and  forbear- 
ances, are  the  eubjecte  or  objects  of  rights  and  obligations,  or 
(changing  the  shape  of  the  expression)  are  the  matter  about 
which  they  are  conversant. 

Srdly,  Injury; — Wrong;— or  Breach  of  Obligation  or 
Duty  by  commission  or  omission.  For  as  rights  suppose  or 
imply  obligations  and  sanctions,  so  do  obligations  or  sanc- 
tions suppose  injuries  or  wrongs.  In  other  words,  their  ends 
or  purposes  are  the  prevention  of  injuries  or  wrongs,  and 
the  redreee  of  the  damage  or  mischief  which  is  commonly 
the  consequence  or  effect. 

4thly,  Intention  and  Negligence.      For  every  wrong 
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(whether  it  be  positive  or  negative,  or  consist  of  a  comvm- 
sion  or  omission)  supposes  intention  or  n^ligence  on  the 
part  of  the  wrongdoer. 

Sthly,  Will  and  Motive.  For  the  import  of  the  expres- 
sions **MnU**  and  **  motive*'  is  implied  in  the  import  of  the 
expressions  "  intemliou  **  and  **  negligence^  And,  further, 
obligation  and  sanction  operate  upon  the  mil  of  the  obliged, 
and  are  thereby  distinguished  from  the  compuUion  or  re- 
9traint,  which,  (for  want  of  a  better  name)  may  be  styled 
merely  physical 

Finally,  Political  or  Civil  Liberty : — a  term  which,  not 
UDfreqoently,  is  synonymous  with  right:  but  which  often 
denotes  simply  exemption  from  obligation,  conferred  in  a 
peculiar  manner :  naniely  by  the  indirect  or  circuitous  pro- 
cess which  is  styled  ^'permimonJ* 

Having  attempted  to  explain  the  import  of  the  term 
"Rights"  and  having  touched  upon  the  import  of  the  terms 
which  I  have  now  enumerated,  I  shall  advert  to  the  am- 
biguities by  which  some  of  these  expressions  are  obscured. 
I  shall  point  particularly  at  the  varying  significations  of 
•'  Law,"  "  Right,"  aud  •*  Obligation/'  In  attempting  to  un- 
fdd  the  notions  which  are  signified  by  the  term  *'  Bight," 
and  to  indicate  the  import  of  the  terms  with  which  it  is 
inseparably  connected,  I  shall  scarcely  find  it  possible  to 
avoid  repetition.  For  each  of  these  expressions  is  so  im- 
plicated with  the  rest,  that  the  explication  of  any  of  them 
involves  allusions  to  the  others.  For  the  same  reason,  the 
parts  of  the  analysis  will  probably  be  obscure :  though  I 
hope  that  the  whole  may  express  the  intended  meaning,  or, 
at  leasts  may  suggest  it  to  the  hearer. 

Having  briefly  pointed  at  the  purpose  of  the  following 
analysis,  and  apologized  for  its  repetitions  and  obscurities, 
I  now  proceed  to  the  subject  of  it. 
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ousgaisoa.        Every  Law  (properly  so  called)  is  an  express  or 

or  BtttiM  I 
pontiwor 


or  BtttiM  M  jg^jj^  ^  direct  or  circuitous  Command. 


By  every  command,  an  OUiffafiou  is  imposed 
upon  the  party  to  whom  it  is  addressed  or  intimated.  Or 
(changing  the  expression)  it  obliges  the  party  by  virtue  of 
the  corresponding  sanction. 

Every  Obligation  or  Duty  (terms,  which,  for  the  pre-- 
sent,  I  consider  as  synonymous)  is  positive  or  negative.  In 
other  words,  the  party  upon  whom  it  is  incumbent,  is  com- 
manded to  do  or  perform,  or  is  commanded  to  forbear  or 
abstain. 

In  order  to  the  fulfilment  of  a  positive  obligation,  thd 
act  or  acts  which  are  enjoined  by  the  Command  must  be 
done  or  performed  by,  or  on  the  part  of,  the  obliged.  In 
order  to  the  fulfilment  of  a  negative  obligation,  he  must 
forbear  fix>m  the  act  or  acts  which  the  Command  prohibits 
or  forbids.  In  the  one  case,  the  active  intervention  of  the 
obliged  is  necessary.  In  the  other  case,  the  active  interven- 
tion of  the  obliged  is  not  only  needless,  but  is  inconsistent 
with  the  purpose  of  the  obli^^tion. 

An  obligation  to  deliver  goods  agreeably  to  a  contract, 
to  pay  damages  in  satisfaction  of  a  wrong,  or  to  yield  the 
possession  of  land  in  pursuance  of  a  judicial  order,  is  a 
positive  obligation.  An  obligation  to  abstain  from  killing, 
from  taking  the  goods  of  another  without  his  consent,  or 
from  entering  his  land  without  his  licence,  is  a  n^ative 
obligation. 

Fbrbettttieet  I  observc  thai /brdeorances  have  been  styled  by 
^!^^     Mr.  Bentham*  negative  sefvices.  And,  if  we  like, 

J^SJ7  ^®  ™*y  ^^  t^®°^  ^y  ^^^^»  ^^  ^y  *"^y  other  name. 
'^'"^'^^^        But  whether  established  language  authorisse  the 

expressions  seems  to  be  doubtful.  If  you  abstain  from 
knocking  me  on  the  head,  or  from  taking  my  purse,  or  from 
blackening  my  reputation,  it  can  scarcely  be  said  with  pro- 
priety that  "  you  render  me  a  service."     In  ordinary  lan- 

*  Ttaii^  de  L%i8latioii«  I.  p.  154. 
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guage, ''  yoo  forbear  from  doing  me  a  mischief/'  It  would 
8eem  that  Mr.  Bentham  has  transferred  to  the  object  of  an 
obligation,  an  expression  which  implies  correctly  to  the  obli- 
gation itself.  A  forbearance,  in  pursuance  of  an  obligation, 
is  hardly  a  "negative  service^**  though  the  obligation  of 
which  it  is  the  object  is  properly  a  **  negative  obliffatum** 

Obligations  may  also  be  distinguished  into  re-  ouigmtioiM 
laitve  and  abaobUe.  or  aiMoiiito. 

A  relative  obligation  is  incumbent  upon  one  party,  and 
correlates  with  a  right  residing  in  another  party.  Chang- 
ing the  expression,  A  relative  obligation  corresponds  or  an- 
swers to  a  right;  or  implies,  and  is  implied  by,  a. right. 
Where  an  obligation  is  absolute,  there  is  no  right  with 
which  it  correlates.  There  is  no  right  to  which  it  corre- 
sponds or  answers.  It  neither  implies,  nor  is  implied  by  a 
right.  Here,  as  elsewhere,  the  term  ''  absolute ''  is  a  nega- 
tive or  privative  expression.  Here,  as  elsewhere,  it  denotes 
the  aiienee  of  an  object  to  which  the  speaker  or  writer  ex- 
pressly or  tacitly  refers.* 

But,  in  order  to  the  complete  explanation  of  a  negative 
or  privative  expression,  we  must  first  explain  the  object  of 
which  it  denotes  the  absence.  Consequently,  I  shall  begin 
with  rights,  and  with  the  obligations  which  are  implied  by 
rights ;  and  I  shall  then  proceed  to  the  obligations  which 
have  no  corresponding  rights,  or  which  (in  9  word)  are  ai- 

Since  rights  reside  in  pefWM,  and  since  per-  ^^^^^"^ 


mne,  iAinffe,  acts  and  forbearances  are  the  subjects  <am^  meit, 
or  objects  of  rights,  I  must  advert  to  the  respec- 


tive significations  of  these  various  related  expressions,  be- 
fore I  address  myself  to  rights,  and  to  the  obligations  with 
which  they  correlate. 
Persons  are  divisible  into  two  classes : — physi- 


cal or  natural  persons,  and  legal  or  fictitious  per-  Bodnon^ 
sons. 

*  The  potilif  e  obligations  aUachiug  oa  penons  gonerallj,  are  abtolate. 
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In  this  instance,  ** physical**  or  '* natural**  bears  thesig* 
nification  which  is  usually  attached  to  it  in  the  language 
of  Jurisprudence,  and,  (I  believe)  in  the  language  of  other 
sciences.  Its  import  is  negative.  It  denotes  a  person  not 
fictitious  or  legal,  and  is  used  to  distinguish  persons,  pro- 
perly so  called,  from  persons  which  are  such  by  a  figment, 
and  for  the  sake  of  brevity  in  discourse.  Consequently, 
when  we  speak  of  ** persona"  simply,  and  without  qppariny 
them  to  l^al  or  fictitious  persons,  we  mean  persons  pro- 
perly so  called,  or  persons  physical  or  natural. 
]|faMgf^o^  By  a  physical  or  natural  person,  or,  by  a  person 
penoB/' OT     simply,  I  mean  iomo,  or  a  man,  in  the  largest  sig* 


dnpij.  nification  of  the  term :  that  is  to  say,  as  including 
efi>eiy  being  which  can  be  deemed  human.  This  is  the  mean- 
ing which  is  given  to  the  term  person,  in  familiar  discourse. 
And  this,  I  believe,  is  the  meaning  whidi  is  given  to  it  by 
the  Roman  Lawyers,  (from  whose  writings  it  has  been  bor- 
rowed by  modem  jurists,)  when  they  denote  by  it  a  physi- 
cal or  natural  person,  and  not  a  legal  or  fictitious  one. 

Many  of  the  modem  Civilians  have  narrowed  the  import 
of  the  term  penion  as  meaning  a  physical  or  natural  person. 
They  define  a  person  thus :  **  homo,  cum  statu  suo  considera- 
tus :''  a  **  human  being,  invested  with  a  condition  or  status/* 
And,  in  this  definition,  they  use  the  term  status  in  a  re- 
stricted sense:  As  only  including  conditions  which  com- 
prise riff  its ;  and  as  excluding  conditions  which  are  purely 
onerous  or  burthensome,  or  which  consist  of  duties  merely. 

According,  therefore,  to  this  definition,  human  beings  who 
have  no  rights,  are  not  persons,  but  things.  That  is  to 
say.  They  have  no  rights  residing  in  themselves^  but  are 
merely  the  subjects  of  rights  residing  in  others. 

According  to  the  Roman  Law,  down  to  the  age  of  the 
Antonines,  this  was  the  position  of  the  dave.  In  respect  of 
his  master,  and  also  in  respect  of  strangers,  he  was  subject 
to  Obligations  or  Duties.  But  he  had  no  Rights  as  against 
his  master,  or  even  as  against  strangers.    His  master  might 
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deal  with  him,  as  if  he  had  been  a  Mnf^  of  which  his  master 
was  the  owner : — might  use,  abuse,  and  even  destroy  him, 
without  stint  or  measure,  and  with  absolute  impunity.  In 
case  he  were  killed  or  maltreated  by  a  third  party,  the  act 
was  not  a  wrong  against  the  slave  himself,  but  was  merely 
an  offence  against  the  dominion  or  property  which  resided 
in  the  master.  In  a  word,  the  slave  (like  a  thing)  was  sus- 
ceptible of  damage,  but  was  not  susceptible  of  injury.  ''Servo 
ipsi  nulla  injuria  intelligitur  fieri :  sed  domino  per  eum  fieri 
videtur."* 

Agreeably,  then,  to  the  definition  which  I  am  now  con- 
sidering, a  person  is  a  human  being  invested  with  ri^Ais: 
Or  t^permm  is  a  human  being  capable  of  riyJUs. 


Inttiiiitkmiim  Comment.  lib.  I.  {  20,  et  seq.    At  the  passage 
indicated  here,  the  following  note  is  written  in  the  maigiu : — 

SlaTes  are  nmked  by  Gains  amongst  persons.  K  the  ei^foymeni  qf 
ri^kU  be  neceasaiy  to  satisfy  the  term,  a  slaTe  (in  the  earlier  ages  of  Borne) 
was  mai  a  poson,  bat  a  thing.  K  snlqection  to  obligation  snffioes  to  eon* 
•titote  a  penoo,  a  slave  without  rights  belongs  to  the  class  of  persons.  In 
the  age  of  Gaiosy  slares  were  persons  in  ereiy  sense  of  the  term ;  since, 
by  certain  Constitutions,  they  were  protected  for  their  own  advantage,  even 
against  their  masters.  On  the  whole, '  a  person '  (to  which  *  condition ' 
or '  status '  is  the  corresponding  abstract)  seems  to  be  susceptible  of  only 
two  definitions :  the  narrower,  a  human  being  considered  as  enjoying  or 
infested  with  Bights :  the  more  extensive,  a  human  being  conndered  as 
soljected  to  Obligations.  Men  living  without  a  government  {Le,  without 
any  common  superior  to  whidi  that  term  would  apply)  might  be  morally 
or  reUgiously  persons,  but  being  subject  to  no  obligatioos,  and  eigoying  no 
lights  poUHealfy  saneUaMed,  would  l^;ally  speaking  be  *'  JkomtMet "  merely. 
— Mmr^^mml  Note, 
And  again,  at  p.  295,  Lib.  Ill.f  220,  ei  seq.,  is  the  following : — 
A  slave  (as  the  subject  of  property)  may  be  damaged ;  bet  (as  having 
00  righta)  is  not  himself  susceptible  of  injury  (Constitution  of  Antonine). 
The  rights  however  which  are  there  spoken  of  were  given  to  the  slave  as 
against  his  master ;  and  damage  or  even  death  inflicted  upon  the  former 
by  a  third  person  may  still  have  been  considered  as  an  injury  done  tc  the 
property  of  the  latter.  The  Constitution,  however,  of  Antonine  seems  to 
imply  that  the  causeless  killing  of  another's  slave  was  already  a  enme  ; 
and,  by  consequence,  that  the  slave  was  not  without  rights,  even  as  against 
a  stranger. — Margmal  Note, 
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Bat  this  (I  believe)  is  not  tlie  notion  which  was  attached 
to  the  term  **permm  **  by  the  Roman  Lawyers  themselves, 
when  they  denoted  by  it  -a  physical  or  natural  person. 

For,  first,  in  all  their  divisions  of  persons,  w  in  all  thdr 
distributions  of  persons  into  various  dasses,  sbves,  who 
had  no  rights,  are  considered  as  permms^  and  **permma " 
and  ^*iomo**  are  synonymous  or  equivalent  expressions. 
"  Summa  divisio  de  jure  perwanarmm,  hasc  est :  quod  omnes 
Aamineg  ant  liberi  sunt  aut  servi.''  Again:  ''Sequitur 
de  jure  penoMarmm  alia  divisio.  Nam  qusedam  permmm 
sui  juris  sunt ;  qusdam  alieno  juri  subjectn.  [Sed  earum 
permmarmm  qus  alieno  juri  subjectas  sunt,  aliae  in  potes- 
tate,  aliae  in  manu,  aliae  in  mandpio  sunt.]  Et  videamus 
nunc  de  iis  quss  alieno  juri  subjectas  sunt :  Ac  prius  dispi- 
damns  de  iis  qui  in  aliena  potestate  sunt  In  potestate  ita- 
que  sunt  9ewi  dominorum." 

In  these  passages  from  the  Institutes  of  Gains  (and  in 
various  corresponding  passages  in  the  Institutes  and  Digest 
of  Justinian),  slaves  (who  had  no  rights)  are  treated  as  a 
dass  oipermma^  and  **  kowio  "  and  ^'permnui "  are  i^jiplied  in- 
diflEerently,  or  as  if  they  were  equivalent  expressions.  And, 
in  penning  these  passages,  the  attention  of  the  authors 
must  have  been  particulariy  directed  to  the  just  legal  import 
of  the  term  *'  person."  For  the  purpose  with  which  they 
were  occupied  was  the  division  of  persons,  or  the  distribu- 
tion of  persons  into  yenera  and  tpedet. 

Secondly,  Although  the  slave  had  no  rights,  there  are  nu- 
merous places  in  the  Institutes  of  (jaiu^  in  the  Institutes 
of  Justinian,  and  also  in  his  Digest  or  Pafiilects,  in  which  a 
9tatm$  or  condition  is  ascribed  to  the  slave,  or  in  which  the 
slave  is  spoken  of  as  bearing  a  Uatua  or  condition. 

Consequently,  Admitting  that  the  definition  in  question 
will  apply  to  the  term  ^^perBon^  and  that  a  person  is  a 
human  being  bearing  a  condition  or  status^  it  will  not  follow 
that  the  term  **per9(m "  is  exclusively  applicable  to  such 
human  beings  as  are  invested  with  rights. 
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Admitting  tAat  definitioD,  and  looking  at  the  trae  import 
of  the  term  status,  the  meaning  of  ** person  "  is  this :  namely, 
a  human  being  considered  as  invested  with  rights,  or  con- 
sidered as  subject  to  duties,^ 

But,  according  to  the  meaning  which  was  attached  to  it 
by  the  Roman  Lawyers,  neither  of  the  significations  in  ques- 
tion belongs  to  the  term  ** person.'*  They  neither  confined 
it  to  human  beings,  considered  as  invested  with  rights ;  nor 
did  they  even  restrict  it  to  human  beings,  considered  as 
subject  to  obligations.  The  meaning  which  they  attached 
to  the  term,  is  the  familiar  or  vulgar  meaning.  With  them 
'* persona**  denoted  "iomo,**  or  any  being  which  can  be 
styled  imman. 

[Taking  the  term  in  that  meaning,  it  will  not  apply  to 
men  who  are  living  in  a  state  of  nature,  or  who  are  not 
members  of  political  societies.  For  men  in  that  state  have 
no  l^;al  rights,  and  are  fi:ee  firom  legal  obligations.  Nor 
will  the  term  **  person/*  taken  in  that  meaning,  apply  to  the 
monarch.  For,  as  I  endeavoured  to  demonstrate  in  a  fore- 
going Lecture,t  we  cannot  say  with  propriety  that  sove- 
reigns have  l^al  riyits,  or  are  subject  to  legal  obligations. 
Obligations  are  imposed,  and  rights  are  conferred,  by  laws. 
He,  therefore,  who  has  rights,  or  he  who  lies  under  obliga- 
tions, occupies  a  position  wherein  sovereigns  are  not.  He  is 
in  a  state  of  subjection,  or  in  a  habit  of  obedience,  to  some 
determinate  superior  from  whom  he  receives  the  law.] 

*  Hugo,  Lebzbuoli  der  jiuriBtiaolieD  Encydopfidie,  vol.  i.  c.  2.  Mr. 
Austin's  copy  of  tUp  book  is  filled  with  maiginfd  notes.  The  following 
is  from  the  page  refened  to  {ServUui) :— ^ 

Wherever  a  man  has  a  right  to  the  senrioes  of  another,  whether  it  be 
unlimited,  as  in  the  case  of  unqualified  slaveiy ;  or  limited,  as  the  right  of 
the  husband  in  the  wife,  the  right  of  the  wife  in  the  husband,  etc.,  there 
IB  a  combination  of  Jut  in  Re  with  Jm  ad  Rem  ;  jut  tb  ir ,  as  against 
other  persons,  jut  ad  rem,  as  against  the  person  who  is  obliged  to  perform 
the  serrioes.  All  such  rights  belong  to  Jura  Pereouantm :  i.e.  th^  sup- 
pose a  Staime. — Marguud  Nate. 

t  See  Vol.  I.  p.  S55. 
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The  modern  limitatioii  of  the  term  "person  "  to  "  human 
beinys  comidered as  invested  mih  rights**  aj^ars  to  have 
arisen  thus :  Ist,  A  person  was  defined  by  many  of  the 
modem  Civilians,  "  a  human  being  bearing  a  status  or  con- 
dition/' 2ndly,  The  authors  of  the  definition  used  the 
term  **  status  "  in  a  peculiar  and  narrow  sense.  They  as- 
sumed that  every  status  comprises  ri^hts^  or,  at  least,  com- 
prises capacities  to  acquire  or  take  rights.  They  assumed 
that  a  status  or  condition  could  not  be  ascribed  to  imy  one 
who  was  excluded  from  all  rights,  and  was  simply  subject 
to  duties.  Now  there  is  no  classical  authority  for  defining 
a  person,  "  a  human  being  bearing  a  status  or  condition.'' 
And  further,  I  could  cite  numerous  passages  from  the 
Classical  Jurists,  in  which  a  status  or  condition  is  ascribed 
to  the  slave :  That  is  to  say,  to  a  human  being  who  is  ex- 
cluded from  rights ;  and  whose  condition  or  status  is  there- 
fore purely  onerous,  or  consists  of  duties  merely.  The  truth 
appears  to  be,  that  the  authors  of  the  definition  considered 
the  ietm" status*'  as  equivalent  to  the  term  " caput:'*  As 
denoting  certain  conditions  which  do  comprise  rights ;  and 
comprise  rights  so  numerous  and  important,  that  the  con- 
ditions or  status  of  which  those  rights  are  constituent  parts, 
are  marked  and  distinguished  by  a  name  importing  pre- 
eminence. 

For  the  purpose  of  ascertaining  the  meaning  which  should 
be  assigned  to  the  term  status^  I  have  searched  the  meanings 
which  were  annexed  to  it  by  the  Roman  Lawyers,  through 
the  Institutes  of  Gains  and  Justinian,  and  through  the  more 
voluminous  Digest  of  the  latter.  And  the  result  at  which  I 
have  arrived  is  this :  that  status  and  caput  are  not  synony- 
mous expressions,  but  that  the  term  caput  signifies  certain 
conditions  which  are  capital  or  principal :  which  cannot  be 
acquired  and  cannot  be  lost,  without  a  mighty  and  con- 
spicuous change  in  the  legal  position  of  the  party.  Such, 
for  instance,  are  the  status  libertatis  and  the  status  civitatis  : 
that  is  to  say,  the  condition  of  the  freeman,  as  opposed  to 
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the  condition  of  the  slave ;  and  the  condition  of  the  citiien 
or  member  of  the  political  society,  as  opposed  to  the  con- 
dition of  the  foreigner. 

Whatever  may  be  the  meanings  of  these  terms  as  they 
are  used  by  the  Roman  Lawyers,  it  is  certain  that  they  are 
not  synonjrmous.  For  a  condition  or  status  is  repeatedly 
ascribed  to  the  slave,  and  yet  it  is  affirmed  of  the  slave 
'*  that  he  has  nullum  caput.** 

[It  is  much  to  be  wished,  that  the  difference  between 
them  could  be  ascertained.  For  of  all  the  perplexing  ques- 
tions which  the.  science  of  Jurisprudence  presents,  the  no- 
tion of  status  or  eondUton-iB  incomparably  the  most  diffi- 
cult And  much  of  the  obscurity  in  which  it  is  involved, 
arises  from  the  manner  in  which  it  has  been  treated  by  the 
modem  Commentators  upon  the  Roman  Law:  Particularly 
from  their  habit  of  restricting  the  import  of  **  status,**  and 
of  using  it  as  if  it  were  equivalent  to  the  narrow^  expres- 
sion "  caput.**] 

I  have  hitherto  considered  the  extension  of  the  "Pmon** 
term  ** person  **  as  denoting  a  human  being.  And  ^SmZat 
in  r^ard  to  the  extension  of  the  term,  as  deno-  ^^  '^^^'^ 
ting  a  human  being,  I  believe  that  Classical  Jurists, 
when  they  used  it  with  that  meaning,  used  it  with  the  large 
signification  which  it  bears  in  familiar  discourse : — as  being 
synonymous  with  ** homo**  or  as  applying  to  every  being 
which  can  be  styled  human. 

But,  instead  of  denoting  men  (or  human  beings^  it 
sometimes  denotes  the  conditions  or  status  with  which  men 
are  invested.  And,  taking  the  term  in  this  signification, 
every  human  being  who  has  rights  and  duties  bears  a  nun^ 
ber  of  persons.  "  Unus  homo  sustinet  plures  personas." 
For  example,  every  human  being  who  has  rights  and  du- 
ties, is  citizen  or  foreigner :  that  is  to  say,  he  is  either  a 
member  of  a  given  independent  society,  or  he  is  not  a 
member  of  that  given  independent  society.  He  is  also  a 
son.     Probably,  he  is  husband  and  father.     It  may  happen, 


or- 
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moreover,  that  he  is  guardian  or  UUor.  lSS&profewi<mot 
calling  may  give  him  distinctive  rights,  or  may  subject  him 
to  distinctive  duties.  And  with  the  various  conditions  or 
Btatus  of  citizen,  son,  husband,  father,  guardian,  advocate, 
attorney  or  trader,  he  may  combine  the  condition  of  judge, 
or  of  member  of  the  supreme  legislature. 

The  term  '^permm**  as  denoting  a  condition  or  staiiti^ 
is  therefore  equivalent  to  cAaracter.  It  signified  originally, 
a  mask  worn  by  a  player,  and  distinguishing  the  character 
which  he  represented  from  the  other  characters  in  the 
piece.  From  the  mask  which  expressed  the  character,  it 
was  extended  to  the  character  itself.  From  characters  re- 
presented by  players,  or  from  dramatic  characters,  it  was 
further  extended  by  a  metaphor  to  conditions  or  stahu. 
For  men,  as  subjects  of  law,  aro  distinguished  by  their  re- 
spective conditions ;  just  as  players,  performing  a  play,  aro 
distinguished  by  the  several  penons  which  they  respectively 
enact  or  sustain. 

The  term  ** person  **  has,  therefore,  two  meanings,  which 
must  be  carefully  distinguished.  It  denotes  a  man  or  Auman 
being;  or  it  signifies  some  oeMuft'/iMMi  borne  by  a  man.  Aper- 
son  (as  meaning  a  man)  is  one  or  individual :  But  a  single 
or  individual  person  (meaning  a  man)  may  sustain  a  number 
of  persons  (meaning  conditions  or  status).  The  erroneous 
definition  of  tL  person  to  which  I  have  already  adverted,  pro- 
bably arose  in  part  from  a  confusion  of  these  significations. 
Every  status  or  condition  consists  of  rights  or  duties ;  or 
it  consists  of  both.  And  if  we  impute  to  a  person  (as  mean- 
ing a  man)  this  essential  of  a  person  (as  meaning  a  condi" 
Hon),  it  will  follow  that  a  person  (as  meaning  a  man)  must 
be  defined  thus :  A  man  invested  with  rights,  or  subject  to 
obligations. 

The  fruther  limitation  of  the  term  *' person  "  to  "  a  man 
invested tdtk  rights*^ probably  arose  (as I  intimated  before) 
from  an  erroneous  limitation  of  the  term  **  status .-"  from  the 
restriction  of  the  term  to  certain  capital  conditions,  which 
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consist  of  rijfkU  as  well  as  of  duties,  and  are  mainly  dis- 
tinguished by  the  rights  entering  into  their  constitution  or 
composition :  In  a  word,  from  the  confusion  of  status  (the 
larger  or  generic  expression)  with  caput  (the  narrower  or 
specific). 

\l{  persona  (as  meaning  man)  be  equivalent  to  homo,  and 
be  not  exclusively  applicable  to  **  men  invested  vnlh  rights** 
it  fdlows  that  the  dave  is  a  person,  though  he  be  excluded 
fix>m  rights.  If,  indeed,  we  consider  him  from  a  certain 
aspect,  we  may,  in  a  certain  sense,  style  him  a  iking. 
But  almost  every  person  may  be  considered  from  a  similar 
aspect,  and  may  also  be  styled  a  iking,  with  equal  propriety. 
As  I  shall  shew  more  fiilly  when  I  get  further  on,  per- 
sons must  be  considered  from  three  points  of  view :  As  in- 
vested with  rights;  as  lying  under  obligations  or  duties  $ 
and  as  being  the  subjects  or  objects  of  rights  and  obliga^ 
tions.] 

I  think,  then,  that  I  am  justified  by  authority,  as  well  as 
by  the  convenience  which  results  from  it,  in  imputing  to 
the  term  person  (as  denoting  a  physical  or  natural  person) 
the  fiuniliar  or  vulgar  meaning ;  or  in  considering  a  physical 
or  natural  person  as  exactly  equivalent  to  **  man  "  (in  the 
laifiest  signification  of  the  term). 

Fictitious  or  legal  persons  are  of  three  kinds :  i^etitkmi  or 
1st,  Some  are  collections  or  aggregates  of  phy-  i^pwwofc 
sical  persons :  2ndly,  others  are  things  in  the  proper  sig- 
nification of  the  term :  Srdly,  others  are  collections  or  ag- 
gregates of  rights  and  duties.  The  coUegia  of  the  Roman 
Law,  and  the  corporations  aggregate  of  the  English,  are 
instances  of  the  first :  the  pradium  dominans  and  serviens 
of  the  Roman  Law,  is  an  instance  of  the  second :  a  status 
or  condition,  is  an  instance  of  the  third. 

It  is  impossible  that  I  should  enter  here  upon  the  con- 
sideration of  l^al  persons.  For  their  natures  are  various ; 
the  ideas  which  they  stand  for  are  extremely  complex ;  and 
they,  therefore,  belong  to  the  detail,  rather  than  to  the  gene- 
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raUa  of  the  science.  At  present  I  will  merely  remark  that 
they  are  persons  by  a  figment,  and  for  the  sake  of  brevity 
in  discoorse.  All  rights  reside  in,  and  all  duties  are  in- 
cumbent upon,  physical  or  natural  persons.  But  by  ascrib- 
ing them  to  feigned  persons,  and  not  to  the  physical  per- 
sons whom  they  in  troth  concern,  we  are  frequently  able  to 
abridge  our  descriptions  of  them. 

To  take  the  easiest  instance ;  this  is  the  case  with  the 
pradimm  damnam  and  serviena  of  the  Roman  •Law.  A 
iervitui  or  easement  over  a  given  prmdimm  resides  in  every 
person  who  occupies  another  j9riedSr#si  .*  meaning  by  apra- 
dUm  a  given  piece  of  land,  or  a  given  btkilding  with  the 
land  on  which  it  is  erected.  The  servitude  or  easement 
in  question  (as,  for  instance,  a  right  of  way),  is  ascribed, 
by  a  fiction,  to  one  of  these  prMUa;  and,  by  a  similar  fic- 
tkm,  an  obligation  or  duty  to  bear  the  exercise  of  the  servi- 
tude is  imputed  to  the  other.  The  first  is  styled  domnans  ; 
the  latter  iervieM.  Or  (as  we  should  say  in  English  Law- 
language)  the  Jus  sermtuHs  or  easement  is  appurtenant  to 
lands  or  messuages.  In  troth,  the  right  resides  in  every 
physical  person  who  successively  owns  or  occupies  the  pra- 
dium  styled  dominans.  And  the  right  avails  against  every 
physical  person  who  successively  owns  or  occupies  the /iris- 
dium  styled  ierviena.  But  by  imputing  these  rights  and 
obligations  to  the  pradia  themselves,  and  by  talking  of  them 
as  if  they  were  persons,  we  express  the  rights  and  duties 
of  the  persons  who  are  really  concerned,  with  greater  con- 
ciseness. 

^  Bladutone,  toI.  i.  p.  SSS. 
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FSAGMBNTS. 

Law  is  in^^eraiive  or  permisswe.* 

Law,  considered  as  a  rule  of  condact  prescribed  by  the  Legis- 
lator or  Judge,  is  necessarily  imperative,  since  it  imposes  an  obli- 
gation to  act  or  to  refrain  from  acting  in  a  given  manner.f 

As  conferring  a  right,  it  is  permissive.  Considered  as  an  ex- 
pression of  the  will  of  the  Legislator  or  Judge,  it  is  imperative  or 
pcarmissive.    For  it  mfly  connst  in  the  removal  of  restraint. 

Penal  Laws  are  sddom  directly  imperative. 

Sanction  is  not  of  the  essence  of  permissive  law.  For,  by 
sndi  a  law,  an  obligation,  instead  of  being  imposed,  may  be 
nmply  removed*  {8ed  quMre.) 

It  has  hitherto  been  assumed  that  every  law  imposes  an  Obli- 
gation. Apparent  exception  in  the  case  of  Permissive  Laws.  The 
exception  omig  i^parent.  Taking  off  an  Obligation,  it  confers  a 
Bight,  and  so  imposes  an  Obligation  corresponding  to  that  right. 

With  reference  to  such  parts  of  conduct  as  the  positive  law  of 
the  community  does  not  touch,  the  members  of  a  political  so- 
ciety are  in  a  state  of  nature.  {Sed  qtusre :  For  they  are  pro- 
tected in  that  liberty  by  the  State.  Such  liberty  would  seem  to 
consist  of  rights  conferred  in  the  way  of  permission.) 

Law  is  absolute  or  conditional  ;-^is  to  take  effect  at  all  events, 
or  only  in  de&ult  of  dispositions  by  the  interested  parties. 


Liberty. 

Freedom,  Liberty,  are  negative  names,  denoting  the  absence 
of  Restraint. 

•  Bentham,  ''Principles/*  etc.,  pp.  221,  828-9.  Blackstooe,  86.  Thi- 
bant^  System. 

f  **  iDsofem  wir  unter  Gesetseny  die  wm  der  8iaat9gewdU  den  Unter- 
tksnen  vorgmekriAena^  B^gefai  ventehen,  ist  es  eioleiichtead,  dass  es  in 
dktem  Sinne  wai  gMeUnde  vsidi  verhietende  Geaetse,  aber  keineswegs  erlau- 
hmde  Gesetze  gdien  kann.  Denn  in  Beri^ung  aaf  die  erlaubten  Hand- 
famgen  bedarf  es  keiner  besondem  Bestimmung,  da  ana  dem  Inhalte  der 
Gebote  oder  Yeiboie  unmittelbar  gefolgert  werdeo  kann,  was  erlanbt  ist,*' 
ete.  etc — Fakk^  Jmrid,  Eiuye.^  p.  81. 

If  by  Laws  be  meant,  MigaUny  or  saneUaned  Bules,  Laws  are  either  us- 
fermUne  (commanding  something  which  shall  be  done),  or  prohibitive 
(eommanding  sometlung  which  shall  not  be  done),  but  cannot  be  penm- 
me, — Marguud  naU, 


16  LBCTUBK8   ON 

Ciyil,  Political,  or  Legal  Liberfy,  is  the  abaenoe  of  Legal  Be- 
atraint,  whether  such  reatraint  has  never  been  impoaed,  or,  hav- 
ing been  imposed,  has  been  withdrawn. 

It  is  general  or  particular:  i.e.  it  extends  to  all;  or  it  is 
granted  to  one  or  some,  by  an  exemption  or  prwU^giiim  (aee 

/lOf/,  "Privilege"). 

Liberty  and  Bight  are  qmonymous;  since  the  liberty  of  acting 

according  to  one's  will  would  be  altogether  illusory  if  it  were  not 
protected  from  obstruction.  There  is  however  this  difference  be- 
tween the  terms.  In  Liberty,  the  prominent  or  leading  idea  is, 
the  absence  of  legal  restraint ;  whilst  the  security  or  protection 
for  the  eigoyment  of  that  liberty  is  the  secondary  idea.  Bight^ 
on  the  other  hand,  ifenotea  the  protection  and  omnotea  the  ab« 
aence  of  Bestraint.''^ 

If  the  protection  afforded  by  the  Law  be  considered  as  afforded 
against  private  persons,  the  word  Bight  is  commonly  employed. 
If  against  the  Government,  or  rather  against  some  member  of 
the  Gknremment^  Liberty  is  more  frequently  used :  e.g.  the  Li- 
berties of  Englishmen.t  Liberty  and  Bight  are  not  however 
always  coextensive,  since  the  security  for  the  enjoyment  of  the 
former  may  in  part  be  left  to  the  mml  and  religious  sanctions. 

{Sedqudere.)  Whether  Liberty  can  ever  mean  anything  but  the 
right  to  dispose  of  one's  person  at  pleasure?  Liberty  or  Freedom 
to  deal  with  an  external  subject  seems,  however,  to  be  equivalent 
to  ''  Bight  to  deal  with  it." 

^  "  Par  mpport  anx  actions  sor  ksqudles  le  L^^isUteur  ne  prononce 
ni  dffeawt  ni  iigoiiction,  il  ne  cr^  ancan  d6lit,  aucone  obligation,  aneun 
servioe ;  eqpoidani  il  v<m$  cm^trt  am  certain  droii,  oelui  defnre  oadtme 
fOM/Bure,  sekm  voire  prcpre  voUnUd** — TraUie  de  U§.^  vol.  L  p.  156. 

The  right  of  doing  that  which  is  not  prohibited,  supposes  an  obligation 
on  others  not  to  obstruct.  See ''  Principles,"  etc.,  p.  %%%, — Mmrgimal  Note. 

**  On  pent  imposer  des  obligations  ssns  qa'il  en  rfrulte  des  droits ;  mais 
on  ne  pent  pas  cttat  des  droits  qu'ils  ne  soient  fond&  sor  des  obligations. 
Comment  me  confire-t-on  uii  droU  de  propria  snr  un  tenain  ?  C'est  en 
impossnt  a  tons  ks  autres  Tobligation  de  ne  pas  toucher  il  ses  produits. 
Comment  ai-je  le  droit  d'aller  et  venir  dans  toutes  ks  rues  d'une  viDe  ? 
C'est  qu'il  n'existe  point  d'obligation  qui  m'en  emp^e." — TraiUe,  elc.  > 

And  there  doee  exist  an  obligation  on  others  to  refirain  from  obstructing 
me. — Marginal  Note. 

t  For  Liberty,  as  meaning  share  in  Sovereignty,  see  Kant,  "Zum 
ewigen  Frieden."     See  also,  '  Provinoe,'  etc. ;  at  the  end. 
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On  the  whole.  Right  and  Liberty  aeem  to  be  synonjrmous; — 
either  of  them  meaning,  1st,  permission  on  the  part  of  the  Sove- 
reign to  dispose  of  one's  person  or  of  any  external  subject  (sub* 
ject  to  restrictions,  of  course) ;  2ud,  security  against  others  for 
the  exercise  of  such  right  and  liberty. 

Wherever  there  is  protection  afforded.  Right  is  the  proper 
word.  As  against  the  Sovereign,  there  can  be  no  right  (see  Go- 
vernment and  Sovereign). 

Physical  freedom  is  the  absence  of  external  obstacles;  t.  e.  the 
absence  of  causes  which  operate  independently  of  the  will  (see 
Sanction).  M<Hral  freedom  is  the  absence  of  motives  of  the  pain- 
ful sort. 


VOL.  II. 
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LECTURE  Xin. 

In  my  last  Lecture,  I  distinguished  Obligations^  or  Duties 
into  pasitiw  and  negative;  and  indicated  generally  and 
briefly  the  nature  of  that  important  distinction. 

I  also  distinguished  Obligations  into  relative  and  aim- 
Imte :  that  is  to  say,  obligations  which  correlate  with,  or 
correspond  or  answer  to  rights ;  and  obligations  whidi  nd- 
ther  imply,  nor  are  implied  by,  riffhie.  And,  for  the  reason 
which  I  then  assigned,  I  began  with  the  analysis  of  rights 
(and  of  the  oUigations  implied  by  rights) ;  and  deferred  all 
further  remark  upon  the  nature  of  absolute  obligations,  till 
that  analysis  should  be  completed. 
*  But,  since  rights  reside  in  persons,  and  since  pereone, 
ihinge^  acts^  and  forbearances  are  the  subjects  or  objects  <^ 
rights,*it  was  necessary  that  I  should  advert  to  the .  signifi- 
cations of  those  several  related  expressions,  before  I  tiould 
address  myself  to  rights  and  to  the  obligations  with  whidi 
they  corrdate. 

Accordingly,  I  distinguished  persons  into  physical  or  na- 
tural, and  legal  or  fictitious :  that  is  to  say,  into  persons^ 
properly  and  simply  so  called ;  and  persons  which  are  such 
by  a  fiction,  and  for  the  sake  of  brevity  in  discourse. 

I  then  stated  the  meaning  which  I  attach  to  the  term 
**  person,''  as  signifying  a  physical  or  indimdual  person.  I 
endeavoured  to  demonstrate,  that  the  extensive  meaning 
which  I  attach  to  the  term,  coincides  with  the  meaning 
which  was  annexed  to  it  by  the  Roman  Lawyera.  And  I 
distinguished  that  meaning  from  another  and  a  very  diffe- 
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rent  meaning  in  which  they  frequently  employ  it :  namely, 
not  as  signifying  physical  or  individual  persons,  but  as  sig- 
nifying the  conditions  or  siatus  which  are  borne  or  sustained 
by  the  former. 

In  conclusion,  I  enumerated  the  kinds  of  persons  which 
are  persons  by  virtue  of  fictions ;  and  I  also  pointed  at  the 
design  which  those  fictions  are  intended  to  answer.  But 
inasmuch  as  fictitious  persons  are  of  widely  differing  na- 
tures, and  inasmuch  as  the  ideas  which  they  denote  are 
for  the  most  part  extremely  complex,  I  deferred  all  further 
consideration  of  them  till  I  should  descend*  to  the  detail 
of  the  science.  

Having  considered  the  import  p{  person,  I  proceed  to  the 
dgnifications  of  I%ipff,  Jet  and  Forbearance. 

I%inffs  are  such  permanent  objects,  not  beiny  persons,  as 
are  sensible. or  perceptible  through  the  senses.  Or  (chang- 
ing the  expression)  things  are  such  permanent  external  ob- 
jects as  are  not  persons.  Such  (for  example)  is  a  field,  a 
house,  a  horse,  a  garment,  a  piece  of  coined  gold.  Such 
is  a  quantity  of  coined  or  uncoined  gold, .  determined  or 
ascertained  by  number  or  weight.  Such  is  a  quantity  of 
cloth,  com,  or  wine,  determined  or  ascertmned  by  measure. 

Things  are  opposed,  on  the  one  hand,  to  persons  them- 
selves ;  and  are  contradistinguished,  on  the  other,  from  the 
acts  of  the  persons,  and  from  the  rest  of  the  /raMt^/ objects 
which  are  denominated  yiic/!9  or  events. 

Things  resemble  persons  in  this :  That  they  are  perma- 
nent external  objects ;  or  objects  which  are  permanent,  and 
sensible  or  perceptible  through  the  senses.  They  differ  from 
persons  in  this :  That  Persons  are  invested  with  rights  and 
subject  to  obligations,  or,  at  least,  are  capable  of  both : 
Tkinffs  are  essentially  incapable  of  rights  or  obligations ; 
although  (by  a  fiction)  they  are  sometimes  considered  as 
persons,  and  rights  or  obligations  are  ascribed  or  imputed 
to  them  accordingly. 

^1 


^'     so 

,f  Tbey  resemble  facts  or  events  in  this    That  they  are  in- 

cqiable  of  rights  or  obligations.     The;  differ  from  facts  or 

-  events  in  this :  That  things  are  pemaneni  external  objects ; 

.■.".'' ,  - ,  whilst  facts  or  events  are  trajuient  objects,  and  consist  of  de- 

^S:%.- .-  tarminations  of  the  will,  with  other  affectioDs'Df  the  mind ; 

r*^r  •rfwellas  of  objojta  perceptible  through  the  afins^. 

.i\^  In  drawing  the  line,  bjr  which  Persons  and  Things  are 
I'l^i-j.lepanted'&om  Events,  I  content  myself  with  vagne  expres< 
'^'^"uons.'and  am&r  from  aspiring  to. metaphysical' precision: 
^^i^^If  I  attam[ited  to  delBcribe  the  bonndaiywith  metapby8ical.^jg 
,    preciuMi;  I  Abuld  mn' into  inquiries  which,  my  limits  ioii'.^^^ 
•    perionsly  forbid,  and  which  were  scarcely  oonuttent  with  the  - 
'--  purpose  of  these  disbbnnoi.    If  I  ehdeavoored  to  define' 

Jh^.jexaetly'tbe meAning  of  "pemuniBnt  objevrt^r;!  should  enter  ^ 
ftjnpon  the  perploing  question  of  aamendiig  oridentity.     If  '^:^ 
''*,    ^^.'vaA^f^oanA  to  define  exactly  ^tiie  meaftibg^f  V sensible'.^ 
^  (^  pbjecA,'M  shonld.  eq(^:  npon :  t^ ;  intermiiiable  question  :^ 
jnr"   aboikt  the differeiM»betMen  mind «ikd:nwtteri-or percipient 
>^         and  penieived.'-. And.  in  either  case,' I  should  thrust  a  trea- 
>'  ^  y  tiae  npon;lnteUectnal:^Qo8pphy^into«  series  of  discpurses 

"•    vpdn  Jurisprbdfmce.  ;     '     ;;  ■: ,  i- >■■'■-.,■'.  ••.  5 

A         ^' AOoordingly/nowlliatJbave  indicated  rather  than  deter- 
inu^<tiieboandary,;'Iniaitt  leave,  mf  hearers  to  settle  it  for 
.'•  themselvea,  aoQor^g  to  their  own  ,&shion.    I  must  leave 

^  tbeni..ta  disUngmah, ';4Rei'  thqFrown  &ahion,  between  ^fObf  ' 

jeotk  'idiicb.are  perceptible  through  the  senses,  pnd  objects  .>, 
which  are  not ;  between  sensible  objeeta  Whidi^re  peraja:  > 
nent,  andiere  Uitiga  (strictly. so >call^),  atadsen^ble  objects  '^ 
which  are  transient.i»nd  are  iranked:  with  J^bfa  x>r  evenU.  /.^ 
The  ^iscretioiL  whidi  prompts  my  reserve  will  be  underr  ,(^j 
stood  by  those  vtho^have  inmed  a  portion'  of  their  attention  1^' 
to  Uie  Philosophy  of -the  Human  Mind,  ^d  will.meet  Wit&  -  ','-'[ 
•approbation  rather'  than  oensnre.  111086  who  are  igmtf&nt  '"'X 
of  what  is  styled  Metaphysic  frequenUy  run,-  withodt.kno^  '  '■■<:■ 
ing  it,  into  ill-timed  roebaphysictd  speculation. 'Those  who  '■■Jk 
are  versed  ia  Metaphysics  know  the  occasions  for  Abstain-      f 
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ing  from  it,  as  well  as  the  occasions  on  which  it  can  be  ajir 
plied  to  advantage. 

But,  in  order  that  we  may  keep  clear  of  a  very  perplex- 
ing ambiguity,  I  will  remark  for  a  moment  upon  two  dis- 
tinct significations  of ''  permanent ''  and  ''  transient/'  And 
this  remark  I  am  compelled  to  interpose,  inasmuch  as  it  re- 
gards a  distinction  which  strictly  belongs  to  Jurisprudence^ 
whether  it  be  metaphysical  or  not. 

Sensible  objects,  or  objects  perceptible  through  the  senses, 
are  permanent  or  transient.  The  former  are  persons  or 
things;  the  latter  rank  with  the  objects  which  are  deno- 
minated facts  or  events. 

Now  when  it  denotes  a  thifuf^  as  contradistinguished  from 
an  evenly  Xiie  import  of  the  expression  ** permanent  sensi- 
ble object,''  is  (I  think)  this :  It  denotes  an  object  which 
is  perceptible  repeatedly ^  and  which  is  considered  by  those 
who  repeatedly  perceive  it,  as  being  (on  those  several  occa- 
sions) one  and  the  same  object.  Thus,  the  horse  or  the 
boose  of  today  is  the  horse  or  house  of  yesterday ;  in  spite 
of  the  intervening  changes  which  its  appearance  may  have 
undergone. 

The  transient  sensible  objects  which  rank  with  facts  or 
events,  are  not  perceptible  repeatedly.  They  exist  for  a 
moment :  disappear :  and  never  recur  to  the  sense,  although 
they  may  be  rcM^lled  by  the  memory.  Such  (I  think)  is 
the  distinction  (indicated  in  very  general  expressions)  be- 
tween the  term  ** permanent^**  as  applied  to  things^  and  the 
term  ''  transient "  as  applied  to  sensible  events.  And,  taking 
the  terms  in  these  significations,  all  things  are  permanent^ 
and  no  things  are  transient. 

But,  taking  the  terms  in  other  significations,  things  may 
be  distinguished  into  permanent  and  transient,  or  into  such 
as  are  more  permanent  and  such  as  are  less  permanent. 
For  some  are  more  enduring;  others  are  less  enduring. 
In  other  words,  some  retain  the  forms  which  give  them 
their  actual  names  for  a  longer  period :  some  retain  those 
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forms  for  a  shorter  period/ or  oormpt,  decayY^and  periali» 
Bpeediijf. 

The  purpose  of  this  distinction  will  appear  deaiiy,  when 
I  consider  the  kinds  and  sorts  into  which  things  are  divi- 
sible :  especially  the  kind  of  things  which  have  been  styled 
fimgilbUe^  and  the  9ort  of  fungible  things  qum  Mm  consih 

nutMhur 

•  Resuming  the  definition  of  a  thing,  I  mean  by  a  tiitiff 
(as  contradistinguished  fix>m  an  event),  any  permanrat  ex- 
ternal object  not  a  person.  Or  (changing  the  ezpression) 
t  mean  by  a  thing  (as  contradistinguished  from  an  ;event)| 
any  sensible  object,  not  being  a  person,  which  is  capable^ 

perceived  repeatedly,  or  is  capable  of  recurring  to  the     ^^^ 

The  distmctions  between  Things,  pr  the  varioos  'j^ 
.genera  and  epeciee  under. which  they  are  distii- 
buted,  will  be  considered  hereafter.  For,  though  these  dis- 
tiiictions  are  derived  (in  part)  from  the  physical  differences  *^' 
between  things,  they  are  also  derived  (in  [Murt)  from  the  ^- 
ferences  between  rights  and.  obligations ;  and  are  just  as 
factitious,  or  as  completely  the  work  of  Law,  as  the  rights 
•and  obligations  of  which  things  are  the « subjects.  Conse- 
quently, a  statement  of  the  distinctions  between  Things  ^as 
subjects  of  the  science  of  Jurisprudence)  must  be  preceded 
by  a  general  statement  of  the  distinctians  betwera  rights 
and  duties.  .  \  ■    ^w, 

From  the  import  of  the  term  thi$ig  (as  opposed  to  per^  '$. 
eon  and  eoent)  I  proceed  to  certain  ambiguities  by  whidi  it  -  '^ 
is  perplexed  and  obscured. 

TUBgtMdc-      And,  first, ''  res  *'  or  thing  (as  used  by  the  Bb- 
^^tJSSH    man  Lawyers)  is.  frequently  extended  from  ikings     ^| 
^"''^  (stricdy  so  called)  to  acte  and  /i^rbearamoee  ^^cotk^ 

sidered  from  a  particular  aspect :  namely,  considered  as  the 
objects  of  obligations,  and, of  the  rights  corresponding  to 
obligations.  For  example.  If  you  are  bound  by*  virtue  of  a 
contract  to  do  certain  acts  (as  to  perform  work  and  labour 
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repainng  a  house) ;  or  if  you  are  bound  by  virtue  of  a 
contract  U}  forbear  from  certain  acts  (as  to  forbear  from  ex- 
ercising a  trade  within  certain  limits),  the  acts  or  forbear- 
aoces  to  which  jfou  are  obliged,  and  to  which  the  opposite 
party  has  a  correlating  or  corresponding  ri^At,  are  res  or 
tiin^s  (in  the  sense  which  I  am  now  considering).  Strictly 
speaking,  the  act  or  forbearance  is  not  a  tiiny.  It  is  not 
a  permanent  external  object.  Strictly  speaking,  it  is  the 
object  or  end  of  the  right,  and  of  the  obligation  which 
corresponds  to  the  right ;  or  it  is  the  purpose  for  the 
accomplishment  of  which  the  right  and  the  obligation 
exist 

A  more  remarkable  and  a  more  perplexing  am-  comnvd 

1  •       •.        •     .1       i»  11        •  And  Inoofpo- 

biguity,  IS  the  foliowmg.  mi  Thinf^ 

Things  are  divided  by  the  Roman  Lawyera  into  corpo- 
real and  incorporeal. 

Under  cofpareal  things  are  included,    . 

1st,  ThiiujiB  (strictiy  so  called :)  that  is  to  say,  permanent 
external  objects  not  persons.  2dly,  Persons^  as  considered 
from  an  aspect  to  which  I  shall  advert  immediately :  that 
is  to  say,  not  as  having  rights,  or  as  being  bound  by  obli- 
gations, but  as  the  subjects  or  objects  of  rights  and  obUga- 
tions  residing  in,  or  incumbent  upon  others.  Sdly,  Acts  and 
Forbearances,  considered  from  the  aspect  to  which  I  have 
alluded  already ;  that  is  to  say,  as  the  objects  of  rights  and 
obligations. 

By  "  incorporeal  things^  they  understood  not  the  subjects 
'of  rights  and  obligations,  but  rights  and  obligations  them- 
selves :  "  £a  qu»  in  jure  consistunt :"  velut  *^jm  heredi- 
tatis,''  "yj»  utendi  finendi,"  "/«*  servitutis,"  "  obligationea, 
quoquo  modo  contractae/' 

By  *' corporeal**  they  meant  sensible,  or  perceptible 
through  the  senses :  Or  (in  that  philosophical  jargon  which 
they  borrowed  from  the  Greeks)  they  meant  by  '*  corporeal," 
tangible.  For,  in  the  language  of  the  Stoics,  and  also 
of  the  Epicureans,  all  the  various  senses  were  considered  as 
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oi|;ao8  of  tooch-;  w  all  a«)8atioi»,  as  modificitioos  oi  I& 
aensatioii  of  tondL* 

-  Afld  taking  "corporeal"  and  "tangible"  in  that 
l^a  eorpor^ea,  or  ret  qtm  tai^  jMsaimt,  yfiil  not  only  com- 
prise tiin^Cai  the  strict  signification  of  the  term],  but  also 
4eA  <a8  the  objects  of  rights  and  obligations).  For  every 
act  which  can  be  the  object  of  a  rig'ht  or  obligation,  is  an 
act  external,  at  pe^c^tiUe  dysaite.  ^  To  forbearances,  in- 
,  deed,  the  term  rm  'iiorporalet  will  not  apply  strictly.  :  For 
•  all  forbearanoes  axe' mere  detennina^ns  of  the  will.  "'But 
it  was  probably' -extended  to  forbealances  which  are  the 
ob|ectB  of  rights  and  obligations,  partly  for  the  sake  of  ooii-'' 
Tenienoe,  and  ^mtfyi  bepause  the  acta 'to  be  forbonie'ard 
tangible  or  aennble.  :-^   '  -  ^i  ■':'..  ■'  .    r-  ;i<|^ 

HQ^Jn  the  laogit4ge;UMn,  of' the  Roman  Jiawyers,  the  term'- 
« m  has  two  ngnifioattons  which  are  widely  difierent  Ist,  It 
denotes  Things,  Actaud  FarbeBra&oea,«tf  the  subjects  or 
t>b]eot6  of  righti'and  obligations,' and  it'wnnetimes  denotes 
persons  ooniidered  Irom^hat  sataie  asp^  1 2dly^  It  denotes 
Bights  and  Obligations  themsidVesv''-^  ■■'■'  >--:-v  ' 
*''  In  the  English  Lawt-Tre  hayp  this  aamie  ■  jargon  aboot  ''in- 
corporeal thu)g8|''t:  (derived  from  the  Stoical  Philosophy 
throngfa  the'Ron^  Law),  applied  lesa  'extensively.  WiUi 
OS,  all  ti^tafiii^  -lAiSffliMm  tremiiHncor^^ 
but  oortain  xig^taare'stfled  Meorjiorni/-  )^^  aiid 

TmIu anocibu emuiii, iatMbM iBttn."    ■'-  J  '"L 

**  TKtat  aBJm;'7:!Mta«,  piob  Sinun  inwuiu  auuU  I 
Ooipau.wt  Mnrai,  Td  ouB  icB  ebm.  oeae  , . 
Iw^iM^"  tA  mi  bediti  qam  in  eotpan  dsU  Mt"  ' 

+  BlM:k>to«,TaLILe.8;  ^         .  .       -^ 

Tbo    IiMDipoMdH«FedUsmetits"irftlMBii^hLavin'iMit  eaatidj 
«qii]TiIait  to  the  "  Bea  ineoiponlM  "  of  the  Bomon.     The  differeoo 
oecuKmed  bj  the  diffncnce  in  the  Et^liih  law  between  the  deaoent  or 
volutwniif  moreabW  and  immoTeablee ;  indodiog  in  the  fint,/iim 
rtm,  or  moat  of  tiicm.     HenHtat  or  «Ny(rfM  >a  an  mootpaireal  (not  li 
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are  opposed  by  that  name  to  hereditaments  corporeal.  That 
is  to  say,  righU  of  a  certain  species,  or  rather  of  numerous 
and  very  different  species,  are  absurdly  opposed  to  the  thing% 
(strictly  so  called)  which  are  the  subjects  or  matter  of  rights 
of  another  species. 

I  observed,  in  my  last  Lecture,  that  the  slave  is  styled  by 
the  Roman  Lawyers  a  ''  person."  And  considered  as  bear- 
ing a  condition,  and  as  bound  by  obligations,  he  is  a  person. 
Bat  considered  as  the  subject  of  the  dominion  which  resides 
in  the  master  (a  right  which  the  master  can  assert  against 
the  rest  of  the  world),  he  is  sometimes  styled  a  thiny.  For 
example.  In  case  he  be  unjustly  detained  by  a  third  party, 
the  master  may  recover  him  by  that  peculiar  action  which 
is  styled  rei  vindicatio :  an  action  which  was  confined  to 
the  recovery  of  things ;  and  which  could  not  be  brought  by 
the  father  for  the  purpose  of  recovering  his  son,  although 
the  palria  potestas  (or  right  of  the  father  in  the  son)  was 
dosdy  analogous  to  the  dominion  of  the  master. 

This  is  utterly  capricious.  For,  if  the  slave  is  a  thing  (as 
the  subject  of  the  master's  right),  so  should  every  person  be 
considered  as  a  thing,  where  he  is  the  subject  of  a  right  re- 
siding in  another.  In  this  sense,  almost  every  person  is  a 
thing.  For  there  is  scarcely  a  person  who  is  not  the  sub- 
ject of  a  right,  which  resides  in  another  person,  and  avails 
against  the  world  at  large.  There  are,  however,  very  few 
cases,  in  which  the  slave  is  styled  a  thing  (even  when  he  is 
considered  as  the  subject  of  the  master's  dominion).  Grene- 
rally  speaking,  he  is  styled  homo,  or  servilis  persona  (even 
when  considered  under  that  aspect) :  As,  for  instance,  when 
he  is  considered  as  the  subject  of  a  mancipation,  or  of  a 
peculiar  assignment  or  conveyance. 

ditnnent,  for  th^  derohe  not  upon  heir9,  but)  incorporeal  thing,  going 
to  execaton  or  administrators,  or  to  those  who  are  entitled  to  that  office. 
-^MkrpHol  mole  in  ike  page  rtferred  to. 

And,  lower  down  (same  page)  :  Like  "  property,"  (the  more  extensive 
right,)  it  is  a  collective  name ;  and,  by  consequence,  has  no  one  thing  or 
incident  corresponding  to  it. — Marginal  note. 
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LECTUEE  XIV. 


In  the  last  Lecture,  I  entered  upon  the  analTiu  of  the  4cni 

'•Right"  •        •■       .     ,■■■•:•  v^;l.;-' 


.    But,  since  rights  reside  in  per90M,  an4  mce.pe/rBam,     :;£ 
Mmp9,  acta  and  forbearancea  are  the  sabjecfcs  or  objects  of 
rights,  it  was  iiecessary  that  I  ^should  advert  to  the  mean- 
:    ing  of  those  several  rdated  ezpresnons,  lidTore  I  ooold  ad* 
dress  myself  immediately  to  lights  and  their  corresponding    -r^ 

duties.  •:..'.':'•    •     V--  .  ■  ;.,^. 

Accordingly,  In  *Ae  last  Lecture,  I  considered  the  lenn 
^•Pterson,*' and  the  term  "Thing:"     i        . 
;    In  the  pfcsent  Lecture  I  shaU  point  at  the  respective  sig- 
iiifieations  of  "Act*'  and  "Forbearance,''  and  shall. ccm- 
"r  «der  briefly  an  important  distinction  which  obtains  between  - 

rights  themselves:— A  distinction  of  which  we  must.aeiie 
the  general  scope  or  import,  1)efore  we  can  understand,  and  ;<  ^ 
'^^.  can  express  adequatdy and  correctly,  that  nature  or  essenpe  ti^? 

which  is  common  to  aU  rights.  ^    ,^-f^'\^^ 

^^-  TtewBf  Old       Persons  and  Things  are  objects  eaptenudMA 


'*'**^    • '  permanent.    Or,  persons  and-  things  ihay  Dej^ffia^  - ';  H' 
tinguished  from  other  objeds,  in  the  following  manner.  ;^.w       ^\ 

1st,  A  person  or  thing  is  a  sensible  object.  Or  an  db^ct      i  V 
perceptible  by  sense.  .       :  ' 

2dly,  A  person  or  thing  is  perceptible  repeated^,  oris 
cspable  of  reeutrinff  to  the  sense.  Sdly,  A  person  or  thing* 
recurring  to  the  sense,  is  considered  by  him  who  repeatedly 
perceives  it,  as  being,  on  those  several  occasions,  one  and 
the  same  object. 
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Things  are  such  permanent  external  objects  as  ^^^^ 
are  not  Persons :  that  is  to  say,  as  are  not  physi-  tinguuhed. 
cal  or  individual  persons :  as  are  not  men  (in  the  largest 
signification  of  the  term) :  or  (using  the  term  "  men  "  in  its 
narrower  import)  as  are  not  men,  women  or  children. 

Facts,  Events,  or  Incidents  may  be  distinguished  Events. 
fiN>m  Persons  and  Things  in  the  following  manner.     Ist, 
Every  person  or  thing  is  a  sensible  object.    Of  events,  some 
are  perceptible  by  sense ;  but  some  are  determinations  of  the 
will»  or  other  afiections  of  the  mind. 

2dly,  Every  person  or  thing  is  a  permanent  sensible  ob- 
ject. But  an  event  perceptible  by  sense  (like  every  other 
event)  is  transient.  That  is  to  say,  an  event  perceptible  by 
sense,  is  not  perceptible  repeatedly.  It  exists  for  a  moment : 
Then»  ceases  to  exist :  And  never  recurs  to  the  sense,  al- 
though the  memory  may  recall  it. 

Events  are  simple,  single,  or  individual ;  or  they  Erenu  u« 
are  complex.  A  simple  event  is  incapable  of  ana-  oompkiz. 
lysis ;  or  is  considered  incapable  of  analysis.  A  complex 
event  is  a  number  of  simple  events,  marked  (for  the  sake  of 
brevity)  by  a  collective  name.  The  importance  of  this  dis- 
tinction will  appear  clearly,  when  I  consider  events  more  in 
detail :  especially,  when  I  consider  them  as  causes  of  rights 
and  duties,  and  of  the  termination  of  rights  and  duties. 

Before  I  proceed  to  the  terms  "Act "  and  "  For-  import  of 
bearance,''  I  will  offer  a  brief  remark  upon  the  *'mddeiu." 
terms  which  are  now  in  question. 

The  terms  "  fact "  and  "  incident "  are  sometimes  syno- 
nymous with  the  term  "event.''  But,  not  unfrequently^ 
"  fact  **  is  restricted  to  human  acts  and  forbearances,  and 
"incident"  employed  in  a  sense  to  which  I  shall  advert 
hereafter.  Consequently,  the  objects  which  I  am  endea- 
vouring to  distinguish  from  persons  and  things,  are  best 
denoted  by  the  term  "  events/'  "  Event "  is  adequate  and 
unambiguous :  It  will  always  apply  to  any  of  the  objects  in 
question.    "  Fact "  and  "  incident "  are  ambiguous.    Taken 
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in  one  signification,  each  of  them  will  apply  to  any  of  ihe 
objects  in  question.  Taken  in  another  signification,  it  ap-* 
plies  exclusively  to  events  of  a  doss. 

The  only  class  of  events  to  which  I  advert  at 
present,  are  human  acfs  and  forbearances. 

Now  huDian  acts  or  actions,  are  internal  or  ex- 
temal.  In  other  words,  they  are  not  perceptible  by  sens^ 
or  they  are  perceptible  by  sense:  Internal  acts  are  deter- 
minieitions  of  the  will.  External  acts  are  such  motions  of 
the  body  as  are  consequent  upon  determinations  of  the  udB. 
Determinations  of  the  will,  and  such  motions  of  the  body  : 
as  are  consequent  upon  determinations  of  the  will,  are  (I  v: 
Qonceive)  the  only  objects  to  which  the  term  '*  act  **  can  be 
q>plied  with  propriety!  It  is  scarcely  applicable  to  those 
motions  of  the  body  which  are  involuntary:  that  is  to  say, 
which  are  involuntary  (in  the  large  acceptation  of  the  term), 
or  are  no/  consequent  upon  determinations  of  the  will.  K 
(for  example)  you  plungdl  into  the  water  purposdy^  the 
motions  of  your  body  consequent  upon  tie  act  of  your  will 
would  be  considered  an  act,  or  a  series  oJT  acts.  But  if 
you  fell  into  the  water  without  design,  the  descent  of  your 
body  into  the  water  would  hardly  be  styled  an  act,  although 
it  wotdd  be  called  an  evetU. 

Nor  is  the  term  *'  act  **  applicable  to  those  affections  of 
the  mind  -whicli  are  frequently  styled  passive:  that  is  to 
say,  which  are  not  determinations  of  the  vnll.  Whether  it 
wUl  apply  to  tkese,  without  a  solecism,  seems  to  be  -doubt- 
iuL  But  we  certainly  read  and  hear  of  **  acts  of  the  will ;" 
and  I  tUnk  that  the  term  may  be  extended  to  det^mina- 
tions  of  the  will,  consistently  with  general  usage.  At  all 
events,  I  shall  take  leave  to  consider  them  as  belonging  to 
the  class  of  acts :  styling  them,  by  way  of  distinction, ''  acts 
of  the  wiU*' or '"'zxAa  internal:' 

ivvbetniuM.  *  A  Forbcarancc  is  a  determination  of  the  will, 
$u)t  to  do  some  given  external  act.  Or  (taking  the  notions 
•which  the  term  includes  in  a  different  order)  a  forbearance 
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is  the  not  doing  some  given  external  act,  and  the  nof  doing 
it  in  consequence  of  a  determination  of  the  mil.  The  import 
of  the  term,  is,  therefore,  double.  As  denoting  the  deter- 
mination of  the  will,  its  import  is  positive.  As  denoting 
the  inaction  which  is  consequent  upon  that  determination, 
its  import  is  negative. 

Its  import  should  be  marked  and  remembered.  For  mere 
inaction  imports  much  less,  than  forbearance  or  abstinence 
from  action. 

In  popular  and  loose  language,  a  culpable  forbearance  (or 
a  forbearance  which  is  a  violation  of  some  law  or  rule)  is 
not  styled  a  **  forbearance,''  but  is  ranked  with  omissions. 
But  an  omission  (properly  so  called)  is  widely  different  from 
a  culpable  forbearance.  A  culpable  forbearance  is  an. act  of 
the  will,  or  supposes  an  act  of  the  will.  An  omission  is 
not  the  consequence  of  an  act  of  the  will,  but  of  that  state 
of  the  mind  which  is  styled  "  negligence,''  and  implies  the 
absence  of  will  and  intention.  Accordingly,  I  apply  the 
term  ^*  forbearance"  to  all  voluntary  inaction,  or  to  iJl  iqac- 
tion  which  is  consequent  upon  volition.  Those  forbearances 
which  are  violations  of  laws  or  rules,  may  be  styled,  by  way 
of  distinction,  unlawful,  unjust,  or  culpable. 

And  here  I  dismiss  for  the  present  the  terms  **  Act"  and 
''  Forbearance."  Before  we  can  settle  the  import  of  these 
expressions,  we  must  settle  the  import  of  the  term  ''  Will," 
and  of  the  inseparably  connected  term  ''  Intention."  But 
these  I  shall  consider  (in  conjunction  with  ''  Negligence" 
and  **  Rashness")  when  I  endeavour  to  determine  the  nature 
of ''  Injuries"  and  *'  Sanctions;"  and  to  distinguish  the  com- 
pulsion and  restraint  which  are  styled  ''  Obligation,"  from 
the  compulsion  and  restraint  which  operate  not  upon  the 
will,  and  may  be  styled  "  merely  physical." 

From  Persons,  Things,  Acts  and  Forbearances,  introductaon 

1,    .  ,  .  ,  ,  .        to  the  Du- 

proceed  to  analyze,  m  a  general  and  concise  tinetioiibe. 

manner,  an  important  distinction  which  obtains  Z^^^iJdjMg 

between  Rights,  and  between  the  duties  or  obliga-  ^•^'•''•*'~^ 
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tknu  which  arc  implied  by  rights.  Bat  in  older  that  yod 
may  follow  this  analysis  with  greater  ease,  I  introdace  it 
witli  the  foUowing  assumptions,  and  with  the  following  ex-* 
phnatoiy  remarks.  The  troth  of  the  assumptions  will  be 
proved  hereafter:  I  introdace  them  here,  for  the  parpoee 
of  facilitating  apprehension. 

Idt,  External  Acts  and  Forbearances  (or,  briefly.  Acts 
and  Forbearances)  are  the  vbjeeU  of  duties.;  \  Chang^g  the 
expression,  the  ends  or  purposes  for  which  dutieaare  im^ 
posed,  are  these :  that  the  parties  iobliged  may^do  ar^jter- 
fonn  a^;  or  may  forbear  or:  abstain  from  acU.  The'racta 
or  forbeaivnees' to  which  the  obliged  are  bound,  t  style  the' 
o^fsefrof  datiee:.-'-"v  ^    '••  ;  •        ■:.-•.   ■  '  ...^' ; .-,  ••:  i-V 

2dly,  ^The  objects  of  tda&oe  duiie$,  oe  <tf  [duties  which 
aniwer  to*  rights,  niayalso  be  styled  the  obfect$  of  the  fi^ift 
in*'  which  iho«e  idhties  -are  implied.  '">  In  otberfr  word^  -  all 
rights  reside  in  persons,  imd  are  rights  to^tcta  or  forbear^ 
ahceson  thepart  of  ofil^  persons:  i  Considered .  as  oorrer 
sponding  to  "duties,  or  as  being  rights  to:  aeU  or  -ybrbear^ 
«ii0»;  rights  -mi^  be  said  to  avail :  nyatM/  persons.  •  Or, 
diangmg  the  expression,  they  are  capable  of  being  enforced 
judicially  ii^W  the  persons  who  are  bound  to  those  acts 
or  forbear&dcesji  •^-'■■''  /.'•■  .  -  ■'  :  Ui^ 

8dly,  Of  Bights,  mme  are  rights  ooer  things  or  persdni^ 
or  ur  of  fo  things  or  persons."  Oihera  are  mot  rights  xyver 
things  or  persons,  'or  in  •  or  to  things  or  person^. ' :  All  rights 
over  things  Or- peraonir,  are 'ofthltt  class  of  I  rights  which 
avail  agunst  pertons  generally,  or  (in  other  words)  -whidi 
-avail  against  the- worid  afc'largeu .  *  :  -     f  /m  ' 

Of  rights  which  iare  not  .rights  over 'things'  or.  penons, 
9ome  are' 6f;  the  class  of*  rights  which  avail  agJEunst  persons' 
generally.  O/Aen  avail  exclusively  against  persons  certain 
or  determinate,  or  agsiinit  persokis  who  are  determined-  in- 
dividually. '■>    -i  •     *•   "T-'^f       ■  *■   -       '  ■■  '  i  V  ' 

Where  a  right  is  a  right  over  a  thing,  or  (changing  -the 
jihape  of  the  expression)  m:  or /t?  a  thing,  I  style  .tibe  thing 
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over  which  it  exists  the  mtbject  or  matter  of  the  right.  I 
thus  distinguish  it  from  acts  and  forbearances,  considered 
as  the  objects  of  rights. 

Where  a  right  is'  a  right  over  a  person,  1  also  style  the 
person  over  whom  it  exists  the  subject  of  the  right.  For,  a 
person,  considered  from  this  aspect,  is  placed  in  a  position 
resembling  the  position  of  a  thiny  which  is  the  subject  or 
matter  of  a  right.  Considered  from  this  aspect,  he  is  not 
considered  as  invested  with  rights,  nor  is  he  considered 
as  lying  ander  duties  or  obligations.  He  is  considered  as 
the  subject  of  a  right  which  resides  in  another  person,  and 
which  answers  to  duties  or  obligations  incumbent  upon 
third  persons. 

For  example,  the  relation  of  master  and  servant  implies 
two  rights  which  are  utterly  distinct  and  disparate.  The 
master  has  a  right,  which  avails  against  the  servant  spe- 
cially, to  acts  and  forbearances  on  the  part  of  the  servant 
himself.  The  master  has  also  a  right  over  or  in  the  ser- 
vant, which  avails  against  other  persons  generally,  or  against 
the  world  at  large.  With  respect  to  the  first  of  these  rights, 
the  servant  lies  under  obligations  answering  to  the  right 
of  the  master.  But  with  respect  to  the  second  of  these 
rights,  he  is  placed  in  a  position  resembling  the  position  of 
a  thiny  which  is  the  subject  or  matter  of  a  right.  With 
lespect  to  that  right,  he  lies  under  no  obligations.  He 
is  merely  the  subject  of  a  right  which  resides  in  his  master, 
and  which  avails  (not  against  himself)  but  against  third 
persons. 

To  resume  : 

All  rights  reside  in  persons,  and  are  rights  to  acts  or  for- 
bearances on  the  part  of  other  persons.  And  acts  and  for- 
bearances, considered  from  this  aspect,  I  would  style  the 
objects  of  rights,  and  of  the  corresponding  duties  or  obliga- 
tions. But  some  rights  are  rights  over  persons  or  things : 
Or  (changing  the  shape  of  the  expression)  they  are  rights  in 
OT  to  persons  or  things.   And  persons  and  things,  considered 
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from  this  aspect,  I  woald  style  the  iubfeetaof  those  rights^' 
flind.of  the  duties  which  answer  to  those  rights.  , 

And  here  I  will  briefly  remark,  that  the  term  ''  wdfeet,** 
as  applied  to  a  person,  is  somewhat  aml)iguous.     A  person 
is  sabject  fo  a  duty,  when  he  is  bound  by  the  duty»  (mt  the 
duty  is  incumbent  upon  him.    He  is  tAe  subject  ^a  duty, 
when  the  duty  is. not  incumbent  upon  himself,  bat  he  is 
merely  tiat  about  which  the  duty  is  conversant    To  xecor 
to  the  example  which  I  have  just  cited :   As  between'him-» 
self  and  his  master,  the  servaQt  ib  midfeet  to.  a  duty::  that  v 
is  to  say,  a  duty  is  incumbent  upon  him.     But  he  is.  /tr  ,~^,  \; 
subject^  the  duty. which  is  incumbent  upon  third pehim  .  . 

towards  his  master.  ".  .  . '     Vv    :;^ 

»  v.- 

.  The  distinction  between  Rights  which  I  shall  presently  / 
endeavour  to  explain,  is  that  all-pervading  and  important 
distinction  which  has  been  assumed  by  ,the  Uoman  Instito-* 
tional  Writd»  as  the  main  groundwork  bfiheir  arrange- 
ment:  namely,  the  distinction  between  rights  tii  ran  and 
:  rights  in  penonam  ;  or  rights  which  avail  against  penions 
generally  or  universally,  and  rights  which  avail  exclusively 
against  certain  or  determinate  pmons. 

The. terms  ^jus  in  rem*'\Bnd  **Jus  in  pereonam,**  were 
devised  by  the* Civilians  of  the  Middle  Ages,  or  aro^  in 
times  still  more  recent.    I  adopt  them  without  hesitation;       ^ 
though  at  the  risk  of  offending  your  dffs.     For  of^  the. 
numerous  terms  by  which  the  distinction  is  expressed,  they, 
denote  it  the  most  adequately  and  the  least  ambiguously;  > 
The  terms  which  were  employed  by  the  Roman  Lawyers 
themselves,  with  various  other  names  for  the  classes  of  rights 
in  question,-!  shall  explain  briefly  hereafter. 

At  present,'  I  will  merely  point  at  an  ambiguity  which 
perplexes  and  obscures  the  import  of  Jus  in  rem. 

The  phrase  in  rem  denotes  the  compass,  and' not  the  n^ 
jeet  of  the  right.  It  denotes  that  the  right  in  question 
avails  against  persons  generally;  and  not  that  the  right  in 
question  is  a  right  over  a  Hinff.    For,  as  I  shall  show^here^ 


» 
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ifter,  many  of  the  rig^ts^  which  are  Jura  or  rights  in  rem^ 
«e  either  rights  over,  or  to,  permns,  or  have  no  subject  (per- 
son or  thing). 

The  phrase  in  penonam  is  an  elliptical  or  abridged  ex- 
pression for  *'  in  personam  certam  sive  determinatam/'  like 
the  phrase  in  rem,  it  denotes  the  compaw  of  the  right  It 
denotes  that  the  right  itvails  ewdusivefy  against  a  determi^ 
note  person^  or  against  determinate  persons. 
V  Before  I  proceed  to  the  distinction  between  the  two 
dasses  of  rights,  I  must  yet  interpose  a  remark  relating  to 
tmns. 

In'  the  lan'|;uage'  of  the  Roman  Law,  and  of  all  the 
modem  systiems  which  aie  oSEsets  from  the  Roman  Law, 
the  term  V  Obligation''  is  restricted  to  the  duties  which  an- 
f '  swer  to  rights  inpermmam.  -  For  the  duties  which  answer 
•:<ta  rights  availing  against  persons  generally,  the  Roman 
>   Lawyers  had  no  distinctive  namei    They  opposed  them  to 
f    OiU^aUone'^  ihid  strict W  proper  iaehse)  by  the  name  of 
I    Ofhee  or  DuHee :  Though  office  or  duty  is  a  generic  expres- 
sion; and  comprises  Odliyaiians  (in  the  strict  or  proper  sense) 
as  well  as  the  duties  which  answer  to  rights  in  rem.^ 
<;   Haying  premised  these  remarks,  I  proceed  to  ^fj^^^f^^ 
state  and  to  illustrate  the  important  distinction  in  <•  mm  Mid 
question,  with  all  the  brevity  which  is  consistent  m«.  ^^''^ 
^    -wiih  ddBuneas.f 

Real  rights  may  be  defined  in  the  following  manner : — 
Rights-residing  in  pertons,  and  availing  against  other  per- 
[  sons  general!^**  \  Or  they  may  be  defined  thus  :— ''  Rights 
V  Tesiding  in  persons,  and  answering  to  duties  incumbent 

•  Tina  linuUtioii  of  tbe  term  '*  Obligation  "  mutt  be'  cerefiillj  noted. 
•Vnleii  it  be  deaity  understood,  'the  writings  of  the  Soman  Lawyers,  and 
'of  modem  Continental  Jvriata,  will  appear  an  inexplicable  riddle. 
'-  ^  For  the  distinction  generaDy,  aee  Hugo,  Jurist.  Bnqrc ,  pp.  75,  298, 
f  •  tl6,  S85. — ^Haabold,  Joa.  Bom.  Priv.  pp.  7-8. — Sarigny,  Vom  Beruf, 
*ete.,  pp.  66, 99. — ^Bentham,  Principles  of  Morals  and  Legislation,  p.  246. 
I    "^Thibsnt,  Yersddie  iiber  einzdne  Theile  der  Theoiie  des  Bechts,  II. 
p.  28.-— YoL .(•>  ("  Province  of  Jurisprndence,*'  etc.;)  *  Ontlinft.' 
VOL,  IL  1> 
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upon  bthet  persons  generally/'*.   By  a  crowd  of  modem 
Civilians,  a  real  right  has  been  defined  as  follows: — ''facoltas     : 
personsB  competens  9in^  re^pectu  ad  certam  permmam^ 

-  The  following  definitions  will  apply  to  personal  rights : — 
V  Bights  residing  in  persons,  and  availing  exdunvely  against 
persons  specifically  determinate :— Or, .''  Bights  residing,  in  .; 
persons,  and  answering  to  duties  which  are  incombent  eas  .:^ 
ebtsivefy  on  persons  ispedfically  determinate. f  /By  modem  ,  - 
<^vilians,.a  persbnal  right  is  commonly  defined- in  thelfd-;.; 
lowing  manner: — ^''facultas  persons  competens  in  c&rti^:^;^^ 
personam/'  .  r.t^iii^^ 

:  According :  to .  these ,  definition^,  a  right  of  the  first  dass.^^j 
andaright/of  the  second  dass  are  distinguishable  thus;: 
Thednty  which  corrdatea  with  the  latter  is  xtestricted  torai^ 
person  or  persons  specifically  determinate,  \^\Theduty  which 
correlates  with  the  former,  attaches  :upon  fieitens  ffeneralfyi 

.  But  though  this  be  the  essence  of  the.jdiatinctioni^  red 
rights  and  personal  rights  are  further  distinguishable  thus* 
The  duties  which  corrdate  with :  the  forkner  are.*  always  .m- 
ffotive :  that  is  to  say,  they  lare  duties  to  forbear  or  abstain. 
Of  the  obligations  which  correlate  with  the  latter,  mme  are  ^ 
negativCi  bat.ao«i^.(and  most)  are  positive:  that  is  to  isay, 
obligations  tQ  do  or  perform.  v.      ..../^ 

miuintMM       As  every  imaginable  right  belongs  to  one-:  of 
tioD  baiwMB  these  classes,  or  else  is  compounded  of  rights  be- 


...I « 
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^  In  the  CMS  of  Us  fight  nfjnnemnmt  the  right  does' not  aviil  agafaist 
the  putj  whose  right  is  exercised,  adversdy,  ahhongh  he.  lies  under  ^ 
absolute  pbligstion.  not  to  assert  his  right  in  certain  ways :  as  fay  force, 
etc. 

f  An.oUigation  attadies 4»g/i>wcriy upon  KiaUrmimaU pcison or  ^- 
sons.  Where  it  is  capable  of  attadiing  upon  iadejenmrnaie  personiB  (as' tf.^. 
the  representative  of  the  obligor  in  cases  of  contracts,  some  obligations  «r 
ddieio^  etc«)  it  is  only.ospable  of  attaching  upon  them  as  r^^mentmg  the 
original  obligors^  It  neyer  extends  beyond  the  successor,  singular  or  uni- 
▼erssl,  of  the  oiiginsl  obligor.  .  -    %*  •- 

A  right  t»  permmoM  avails  exdnsivdy  against  the  obligor,  though  the 
obligor  may  be  prevented  fiom  performance  by  a  third  party. 


.  ...t*^ 
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longing  to  each  of  these  classes,  it  is  manifest  that  ^^^ 
a  full  exposition  of  this  all-pervading  distinction  p^rmmmm, 
were  nearly  equivalent  to  a  fall  exposition  of  the  entire  sci- 
ence of  Law.  Leaving  the  fuller  exposition  of  it  for  future 
Lectures,  I  shall  merely  endeavour,  at  present,  to  give  the 
due  to  its  import,  by  addudng  us  briefly  as  possible  a  few 
apt  examples. 

Ist,  OumenUp  or  Property  (equivalent  to  Do-  Pkopar^. 
wttMiam,  in  its  strict  or  proper  signification)  is  a  term  of  such 
oomplox  and  various  meaning  that  I  must  defer  the  full  and 
aociuate  exjdanation  61  it  ^to  a  future  opportunity.  But,  in 
crder  to  the  illustration  of  the  distinction  whidi  I  am  en- 
deavouring to  exemplify  and  explain.  Ownership  or  Property 
may  be  described,  accurately  enough,  in  the  following  man* 
ner :  ''  the  right  to  iMe  or  deal  wM  some  given  subject,  in 
a  manner,  or  to  an  extent,  which,  though  it  is  not  un- 
limited,  is  indefinite/' 

Now  in  this  description  it  is  necessarily  implied,  that  the 
law  will  protect  or  relieve  the  owner  against  every  distur- 
bance of  his  right  on  the  part  of  any  other  person.  Chang- 
ing the  expression,  iJl  other  persons  are  bound  to  forbear 
fifom<acts  which  would  prevent  or  hinder  the  enjoyment  or 
exercise  of  the  right. 

:  But^  here,  the  duties  which  correspond  to  the  right  of  pro- 
perty terminate.  Eyerj  positive  duty  which  may  happen  to 
concern  or  regard  it,  is  nevertheless  foreign  or  extraneous  to 
it,  and  flows  fix>m  some  inddent  specially  binding  the  party 
upon  whom  the  duty  is  incumbent:  for  instance,  from  a 
contract  or  covenant  into  which  he  enters  with  the  owner, 
or  from  a  delict  which  he  commits  against  his  right  of  owner- 
ship. In  other  words,  every  such  positive  duty  is  restricted 
to  A  determmate  person,  and  is,  therefore,  an  Obliyation  r(in 
the  sense  of  the  Boman  Lawyers).  And  even  a  duty  which 
is  neffoiive  and  regards  the  right  of  ownership,  is  not  an 
obligation  corresponding  to  that  very  right,  in  case  the  vincu- 
bm  be  special :  that  is  to  say,  not  attaching  indefiuitelY  u^w 
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mankind  at  large,  but  binding  some  eerlam  pentm,  or  tome 
eertaim  persona,  and  arising  from  some  incident  which  ex« 
dosively  r^ards  the  obliged.* 

It  follows  that  Ownership  or  Property  is  a  spedes  of  Jmi 
im  rem.  For  ownership  is  a  right  residhig  in  a  perscm,  aoer 
or  /o  a  person  or  thing,  and  aaailUiff  q^aimsi  afier  permm» 
mmvenalfy  or  ffMerally.  It  is  a  right  implying  and  eidu- 
sividy  resting  upon  obligations  which  are  at  onoe  jotu^ersa/ 
and  m^aiive.  i .       '  « 

Where  the  subject  of  a  realriffAt  happens  to  be  a  personj 
the  position  of  the  party  who  is  invested  with  the. right 
wears  a  doable  aspodt.  He  has  a. right  (or  rights)  over. cat 
to  the  subject  as  againqt  other  persons  generally.  :  fie  has 
also  rights  {in  permmam)  against  the  M^edt^ox  lies  under 
oUiyoMoM  (in  the  sense  of  the  Roman  Lawyers),  towards 
the  rabject.  But  this  js  a  matter  to  which  I  shall  revert 
presently.  ^.\ 

The  SeroiMei  of  the  Roman;  Law,  and  of  the   iknibm. 
various  modem  systems  which  are  modifications  of  the  Ro-' 
man  Law,  may  alsobe  adduced  as  examples  of  real  ripUe.. 

Sermtue  (for  which  the  English  ''  Easement  **  is  hardly 
an  adequate  expression)  in  a  right  to  uee  or  deal  witi,in  a 
given  and  definite  manner,  a  subject  oimat?  by  another. 
Take,  for  instance,  a  Right  of  Way  over  another's:  land. 
I^ow,  according  to  this  definition,  the  capital  difference 
between  Owmeniip  and  Servitm  is  the  following  :-r-The 
right  of  dtaling  with  the  subject  which  resides  in  the  owner 
or  proprietor,  is  larger,  and,  indeed,  imde/lnUe:  Thati^hich 
resides  in  the  [m^  who  is  invested  witii  a  right  of  servi* 
tude,  is  narrower  and  i2f/!m»ifiia/i?.  .   i: 

But,  in  respect  of  that  great  distinction  which  I  am  Jidw 
endeavouring  to  illustrate,  the  Right  of  Ownership  or  Pro-^ 
perty,  and  a  Right  of  Servitude,  are  perfectly  equivalent 
rights.     SeroUuB  (like  Ownership)  is  a  real  riyhL    For  it 

*  InsUnoes :  CooT^rtnoe  in  fee,  with  oovenant  for  quiet  enjojrment^  or 
for  farther  atsoFaiice.    Obligatioii  from  a  trespass. 
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against  all  mankind  (incladiiig  the  owner  of  the  sub- 
ject). Or  (changing  the  expression)  it  implies  an  obliga- 
tion apon  all  (the  owner  again  included)  to  forbear  from 
every  act  inconsistent  with  the  exercise  of  the  right. 

But  this  negative  and  universal  duty,  is  the  only  obliga- 
tion which  correlates  with  theyi^  servitutis,  or  which  corre- 
sponds to  that  very  right.  Every  special  obligation  which 
happ^is  to  regard  or  concern  it,  is  nevertheless  foreign  or 
extraneous  to  it,  and  answers  to  some  right  of  the  opposite 
or  antagonist  class. 

Suppose,  for  example,  that  the  servitude  has  been  consti- 
hUed  (or  granted)  by  the  actual  owner  of  the  subject  And 
Boqppose  that  the  owner  has  also  contracted  with  the  grantee 
not  to  molest  him  in  the  enjoyment  or  exercise  of  the  right. 
Now,  here,  the  granter  of  the  servitude  lies  under  two 
duties  which  are  completely  distinct  and  disparate : — One 
of  them  arising  from  the  yrant,  and  answering  to  the  right 
which  it  creates ; — ^the  other  arising  from  the  contract  by 
which  he  is  specially  bound,  and  answering  to  the  right  in 
personam  which  the  contract  vests  in  the  grantee.  In  case 
he  molest  the  grantee  in  the  exercise  of  the  servitude,  the 
it^ry  is  double,  though  the  act  is  single.  By  one  and  the 
same  act,  he  violates  an  Oficium  which  he  shares  with  the 
rest  of  mankind,  and  he  also  breaks  an  Obligation  (in  the 
sense  of  the  Roman  Lawyers)  which  arises  from  his  peculiar 
position; 

Having  given  an  example  or  twa  of  real  rights  contriei. 
(or  of  rights  which  correspond  to  duties  general  and  neya- 
Ooe)^  I  will  now  adduce  examples  of  personal  rights :  that 
is  to  say,  rights  which  avail  exclusively  against  persons  cer- 
tain  or  determinate,  or  which  correlate  with  obligations,  in- 
cumbent upon  determinate  persons,  to  do  or  perform,  or  to 
forbear  or  abstain. 

All  Rights  begotten  by  Contracts  belong  to  this  last-men- 
tioned class :  although  there  are  certain  cases  (to  which  I 
shall  advert  hereafter)  wherein  the  right  of  oymes%\iv^,  ^vA 
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others  of  the  aatue  land,  an  said  (bj  a  sdedsm)  to  arise 
firobi  GontiBcta,  or  are  even  talked  of  (with  flagrant  abaar- 
dity)  as  if  tbej  (rfose  froia  OMt^ations  (jn  the  sense  of  the 
Roman  Lawyers). 

'Bights,  which,  properly  speaking,  arise  from  Contracia, 
anil '  against  the  parties  who  bind  themselves  by  contract, 
and  also  against  the  parties  who  are  said  to  repreaent  their 
peisoiis-.'that  is  to  say,  who  soooeed  on  certain  erento  to 
'  the  a(^;regate  or  bnik  of  their  rights ;  and,  theref(n«,-to  tiieir 
faeultiet  or  means  of  fulfilling  or  liquidating  their -obHgai-      - 
tions.'    Bat  as  against  parties  whio  n^her  oblige  thenndves    "^ 
by 'contract,  nor'rqwesenttbejMFWMr*  of  parties  who  oUige     " 
diemselvea  by  oohtract,'  the  rights,  wfaidi,  prc^eriy  spealpog, 
Aiseifroidi  oontractaj  have  no  force  or  effiact-f  ■  '-•  -^  ^>  .^^v  : 
^-'I'Sappose  (fiar  example)  thafymccaitract  with  me  tode-. 
KvOT-me  Some  inoVeable;  bnt,  instead  of  delbering  it  toare. 
inparsnanee  of  the  contract,  that  yoaselltandd^verU  to 

-    Now,  here,'tj)e  rights  which  I  acquire  by  virtue  of  the 

contract,  ara'tbefollowmg. -  '^-n-:  ■•■'■-■ 

^'■<'J.have' a  light  to  the  moveable  in  qnestion  asagaiiutjvii 
tjteaaily.'f  SpMongias  the' ownership'' and  the  posseBsion 
cdnttnue  torteaide  in  you,  I  esn  force  you  to  deliveti  me  Ibe 
thing  In  jqMcific  performance  ic^  oontract^  bi;  at 'leas^to 
make  me  sstiBfiictkui,  in  case  yon  detaiii-it  "After  the-de*. 
livery  to  the  bt^^er,  I  can  compel  yon  to  make  me  satts&ction 
foryoor  breach  of  the  oontract'withM?.  -  W 

But  jl«r«  my  rights  termmater  As  against  strangers  to 
that  contract;  I  have  no  right  whatever  tothe  piovrable in 
question:  And,  by  oonseqnende,  I  can  neither  coinpel  the 
buyer  to  yield  it  to  fl»,'nor  force  him  to  make  me  satisbc- 
tion  as  detaining  a'  Uiing  of  amitf.  For  "  obU^foUoum  snb- 
stantia  uod  in  eo  oonsisttt  ut  aUquod  nottmm  faaat,  teimt 
alitm  nobit  obatrinffat  ad'  daadom  aliquid,  vel  &dendnm, 
vel  ptnstatidnm."  j^Orrather, " ad  fitdendtim " '(including 
«  daudum  ")  vel  "  mom  faciendum."  "  Pnettandum  "  seems 
to  include  both.] 


JURISPRUDENCE.  39 

But  if  you  deliver  the  moveable,  in  pursance  of  your  con- 
tract with  nie,  my  position  towards  otker  persona  generally 
assumes  a  difierent  aspect.  In  consequence  of  the  delivery 
by  you  and  the  concurrin^^  apprehension  by  me^  the  thing 
becomes  mine.  I  have^f^  in  retn :  I  have  a  right  over  the 
thing,  or  a  right  in  the  thing,  as  against  all  mankind :  A 
right  which  answers  to  obligations  universal  and  negative. 
And,  by  consequence,  I  can  compel  the  restitution  of  the 
thing  from  any  who  may  take  or  detain  it,  or  can  force  him 
to  make  me  satisfaction  as  for  an  injury  to  my  right  of 
ownership.  In  the  language  of  Heineccius  (a  celebrated 
Civilian  of  the  last  Century),  "  Ubi  rem  meam  invenio,  ibi 
earn  vindico :  sive  cum  ed  persona  neyotium  mihifuerit,  sive 
Don  fuerit.  Contra,  si  a  bibliopola  librum  emi,  isque  eum 
mondum  mihi  traditum  vendiderit  iterum  Sempronio,  ego  sane 
contra  Sempronium  agere  nequeo;  quia  cum  Sempronio  nul- 
lum mihi  unquam  intercessit  negotium.  Sed  agere  debeo 
adversus  bibliopolam  a  quo  emi:  quia  ago  ex  contractu, 
L  e.  ex  jure  ad  rem." 

All  rights  which  arise  from  contracts  and  (speaking  gene- 
rally) all  rights  in  personam,  are  rights  to  acts  or  forbear- 
aneea  on  the  part  of  determinate  persons,  and  to  nothing 
more.  At  first  sight,  that  species  oljus  in  personam  which 
is  styled /!»  ad  rem  may  appear  to  form  an  exception.  It 
may  seem  that  the  party  who  is  invested  with  the  right,  has 
a  right  to  a  thing,  or  a  right  in  a  thing,  as  against  the  party 
who  lies  under  the  corresponding  obligation.  But,  in  every 
case  of  the  kind,  the  right  of  the  party  entitled  amounts, 
in  strictness,  to  this :  He  has  a  right  to  acquire  the  thing 
from  the  opposite  party,  or  to  compel  the  party  to  make  the 
thing  his  by  an  act  of  conveyance  or  transfer.  It  is  only 
by  an  ellipsis,  or  for  the  sake  of  brevity  in  the  expression, 
that  the  party  invested  with  the  right  is  said  to  have  a  right 
to  a  thing. ^ 

*  In  the  language  devised  by  the  CanoDists,  and  adopted  by  the  mo- 
dern Civilians,  he  hasytrf  ad  rem :  that  is  to  say,  jus  ad  rem  aequirtndam. 


•    .  :-■' 
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Take  the  following  examples. 

l8t»  If  jroa  contract  with  me  to  deliver  me  a  epecifie  thing, 
I  am  said  to  havej«« ad  rem:  that  is  to  say,  a  right  to  the 
thing  which  is  the  subject  of  the  contract,  as  against  yom 
fpecialfy.  Buif  in  strictness,  I  have  merely  a  right  to  the 
aeqmtUum  of  the  thing :  a  right  of  compdUng  you  to  give 
me  jw  Ml  rem^  in  or  aver  the  thing :  to  do  some  aet,tin  the 
way  of  grant  or  conveyauoe,  which  shaU  make  the  thmg 
wtine.  ■  •         .  ':>  [ 

2dly,  If  you  owe  me  money  determined  in  point  of  gfum^ 
iity,  or  if  you  have  done  me  an  injury  and  are  bound  to  pity   ^ 
me  damages,  I  have  also  a  right  to  the  deqmeiiian  fff  a.  thii^ ;' 
but,  strictly  and  properly  speaking,  1  have  not  a  rigfat^to  a 
tiiny.    I  have  a  right  of  compelling  f(m  to  defiver  or  pay 
me  moneys,  which  are  not  determined  in  specie,  «nd  aryet    . 
are  not  mine :  though  they  laill  be  determined  as  specie,  and 
will  become  mine  by  the  act  of  delivery  or  payment. 
.  In  this  case,  the  nature  of  the  right  is  obvious.    For  as 
there  is  no  determinate  thing  upon  which  it  can  possibly 
attach,  it  cannot  be  a  right  to  a^i ii^.'  ^ 
-  Sdly,  Suppose  that  you  enjoy  a  monopoly  by  virtue  of  a  pa- 
tent ;  And  that  you  enter  into  a  contract  with  me,  to  trapafer 
your  exclusive  right  in  my  &v6ur.     Now  here,  also,  I  Junre 
jus  ad  rem,  but  it  is  utterly  impossible  to  affirm  that  I  hitve- 
a  right  to  a  tAiifff.    The  subject  of  the  contract  is  not  a  de- 
termined thing,  nor  a  thing  that  can  be  determined.^   My  • 
right  is  this :  a  right  of  compelling  you  to  transfer  a  right 
in  rem,  as  /shall  direct  or  appoint.     K I  may  refine  upon* 
the  expression  which  custom  has  esteblished,  I  have  not  so 
properly  Jus  ad  retn^  asjue  ad  jkjs  in  rem. 

And  this,  indeed,  is  the  accurate  expression  for  et^ery  case 
of  that  species  of^  in  personam  which  is  styled  jW  ad  rema- 
in every  case  of  the  kind,  the  party  entitled  has  Jus  in  per-, 
sonam  ad  Jus  in  rem  acquirendam.  That  is  to  say,  he  has 
a  right,  availing  against  a  determinate  person,  to  the  qequi' 
sition  of  a  right  availing  against  the  world  at  large.    And,- 
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by  oonseqaenoe,  his  right  is  a  right  to  an  act  of  conveyance 
or  transfer  on  the  part  of  the  person  obliged. 
'  With  r^ard  to  the  other  species  of  Jus  inpersonam,  there 
can  be  no  doubt.  If  you  contract  with  me  to  do  work  and 
laboor,  or  if  you  contract  with  me  to  forbear  from  some  given 
act,  it  is  manifest  that  my  right  is  a  right  to  acts  or  for- 
bearances, and  to  nothing  more. 


The  following  are  some  of  the  passages  referred  to  in  the  note, 
p.  82,  together  with  the  maiginal  notes  attached  to  them.  Those 
from  Hugo's  '  Jnristische  Encjrdopadie,'  are  as  follows : — 

''  Die  Fodenmgen  sind  uberhaupt  Bechtsverhaltnisse,  bei  weU 
ekim  i^hwendig  amf  einai  besiinunten  Verpflichtetem  Buckriehi 
femm^mem  werdem  mui$.  In  der  romischen  Spradie  sind  sie 
theils  Obligstiones,  theils  Actiones,  je  nachdem  sie  fur  sich  be- 
Hekemde  Ferhdliniise  swiscben  den  Creditor  und  Debitor  {Sane- 
Homed),  oder  Yerhaltnisse  sur  Varfolgunff  irgend  ebies  andem 
ReeU9verh3Um$$ei  sind  {Sanciiomng).  Bd  den  Alten  unter- 
scheiden  sie  sich  auch  dadurdi,  dass  die  Obligatio  an  sich  nie  der 
Beditsfahigkeit  des  Y erpflichteteo,  ein  Ende  machen  kann,'wie 
dies  bei  der  Actio  oft  der  Fall  ist.''— iTtf^,  Jurist.  Enc.  voL  i. 
p.  76. 

Biglits  of  Actkm  are  dassed  with  Obligations ;  whilst  obligations  to 
toffer  pmiishiiisnt  (whidi  are  not  more  sanctionatiye  than  the  former),  are 
fdemd  (together  with  Crimea  and  Criminal  Prooedore)  to  Public  Law. 
(StA  Prooedore  is  completely  separated  from  the  Bights  of  Action,  and  the 
tistten  for  Exception,  upon  whidi  it  is  built.  Cifil  Injuries  are  not  coa- 
adered  directly.  Sanctionative  Civil  Eights  which  are  exercised  extrsju- 
didally  are  forgotten. — Marpnal  Note* 

Page  296. — *Arten  von  Rechten  an  einer  Sache.* 

Hugo  enumerates  three,  viz^  Eigenthum,  Sendtnt,  and  Pfimd- 
redit.*    *^  Doch^"  he  continaes,  **  moss  bemerkt  werden,  wamm 

*  Mortgage,  etc.,  is  Ju9  cs  Re  given  by  way  of  security  for  the  peribrm- 
anee  of  some  obligation,  though  it  may  lead  in  the  event  to  the  enjoyment 
of  the  sal:jeet.  The  Bight  of  the  Obligor  may  be  Property  or  Servitus. — 
Mmyimal  Nate. 


.  -''«--. -i 
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dM  Eifarecht  imd  der  BesiU  mcht  hieilier  gdiS^ 
.68  eine  Art  dee  Eigenthumsj  oder  eine  Art  68  sa  erwerbeo^;*  imd 
IjcUtereTy  wdl  68  etwas  mehr  auf  dem  gegeawartigeii  natiiriidieii 
Zustande.  (Factum)  als  auf  einem  Rechte  bemhenydeB  ist ;  wodurch 
fi«ilich  aiich  ein  atrenges  Becht  gegen  den  unachuldigen  diitten 
Bcflitaer  eatatdien  kann,  weim  der  Anfang  des  Besitsea  (coioa 

^r     .    odetmiimmpoBMemotds,  apaterhin  tiiubu)  68  erlaubt;t  oft  ent- 

^v^    '   ateht  aber  daraoa  nnr  eine  Obligatio/' 


fc'-. 


f    ■ 
J-  / 
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•■■  ^  And  lettiiig  aside  this  ambiguitT — atmiming  that  it  denotes  Jm»,  and 
not  aUo  a  mode  of  aoqiusition — ^it  cannot  be  dassed  with  /am  ••  JU,  be- 
'/'f  .  eauseit  also  indudes  Jm  ad  Bern.  Possession  must  be  oonsidezed  under 
three  aspects.  1*  As  IfMas^  as  the  fret  (the  fitct  of  enjoyaient  or  oeco^ 
pancr)r)whidigifesaxightasagpdnrtatf  exo^thejirityfi^  S*Asthe 
name  of  this  light  8*  As  a  HMutt  whidi  oondnned  .with  other  (ifoK, 
gites  a  light  cten  as  against  the  proprietor. — MargiimtNoU.  -  •  *  ' 
t  Vtct  ai  2m  against  the  alieoor  I7  Tiitue  of  t^  i^^ 

-    a.n  If,)     •  •  ■  \  .     .      ^- '     v.'^i  j^^,  ■       ■      . , 

:j.."S..v  Page  825.— *  Toil  Jbdbiov«.*''f^: 

V  ''Baa  Bedit  ana  eine  ObSjfoiio  hat  man  lange  Zeit  jtit  ad  rem, 
apaterhin,  ju$  m  permmam  genannt,  bq^dea  nidit  adir  geachidLt; 
and  jui  persamik,  peraonlichea  Bechl^  ist  noch  awodeutiger/' 

X  Efeiy. obligation  is  poaijfcife  or  negative:  is  an  obligatian  to  gire  or 
to  peifomi  Qn  ode  word,  to  peifomi) ;  or  to  permit,  t.^.  not  to  hinder.-- 
Mwrginal  Note.    .....  ^  „ 


-      ?/ 
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"  Jnria  in  artem  redacti,  sen  aystematia  juria,  quantum  nd  jua 
priYatum,  trea  conatituuntur  partea  primarise  maxime  ab  intftihU. 
torum  ^fusdem  juris  varieiate  ductse :  a.a.  Jua  Peraonarum,  quod 
de  peraonarum  eonditione,  et  in  primia  de  atatu  fimulise  praedpit: 
b«b.  Jua  Berum,  quo  de  remm  diviaionibua  et  jure  drca  rea,  tarn 
propriaa  quam  alienaa,  diaaeritur ;  denique : .  c.c.  Jua  Obligatio-. 
num  et  Actionum,  quod  doctrinam,  turn  de  jure  adveraua  oertos 
debitore,  per  obligationem  oompetentOj,  turn  de  varUs  modiijui^. 
i^:^  quod  Mupra  iraditumest,  m  judicio  persegumdi  tractat.  Quibfia 
j:'       partibua  tamquam  eorollarium,  eed  sine  quo  ipea  juria  privatl 


-  V   . 
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ratio  ynx  intdligi  posnt,  recte  adnectitur  wmensd  fornmUB  ei  or* 
dM» jmdieiorum  deacriptio.— fTaviaMj  Ituiituiorum  Jwrii  Prwaii 
Bomam  lAneametUa,  p.  7. 


On  the  blank  part  of  the  page^  referred  to  in  'Thibaufa 

Verauchey'  ia  the  following  table. 

Res. 


En. 


Corporalea 
[Rea  et  FacU]. 


Actiones. 


I 

InoorpoFBlet. 


OUigatioiies  (t.  L). 


Obiigationes 
(a.  a.). 


I 

AcUonea. 


From  a  pencil  note  it  appeara  that  Mr.  Austin  intended  to 
'explain  vivd  voce'  the  aabjecta  indicated  in  the  following  me- 
moranday  and  alao  the  anbject  of  the  note  in  page  45/' — 8.  A. 

[Remark  mod  voce  upon  ao-atyled  contracta  imparting  jui  in 
new. 

All  contracta  (properly  ao  called)  give  righta  to  Acta  and  For- 
beaimncea  (on  the  part  of  the  persona  obliged) ,  and  to  nothing 
more.  The  consent  of  the  partiea  will  not  diatinguish  a  contract 
fiom  a  conveyance. 

niuatrate  the  difference  between  contract  and  conveyance,  by 
framue  to  give,  and  gift.'] 

See  Table  U.  Note  3,  B.  d  « 


'A 
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.  Bi|^tsofactioiiy«a  well  aa- rights  etc  contractu  (and' indeed 
rigbls  impenomam  uiuTenaUy)  aie  rights  to  actc  arforbeanmcec 
on  Ae  part  at  determinate  persons,  and  to  nothing  more.  (Ez- 
empUfy.) 

[Nature  of  actions  tit  rest.  Examples:  Vindications.  Besl 
Actions  of  the  English  law.  Ejectment.  Detinue.  Tnnrer,  not : 
lor  though  founded  on  a  right  tit  rem,  it  seeks  sstisfactiony  and 
not  restitution  or  prevention.] 

^  TUs  is  a  rofosDee  to  the  TMm  mentioned  in  the  Vntme  to  YoL  L 


•» 


■      '^ 
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LECTURE  XV- 

In  my  last  Lecture,  I  attempted  to  explain  that  leading 
and  important  distinction,  which  has  been  assumed  by  the 
Roman  Institutional  Writers,  as  the  principal  basis  (or  one 
of  the  principal  bases)  of  their  System  or  Arrangement : 
Namely,  the  distinction  between  rights  in  rem  and  rights 
in  permmoM  ;  or  between  rights  which  avail  against  persons 
universally  or  generally^  and  rights  which  avail  ewdusivdy 
against  certain  or  determinate  persons. 

Having  first  endeavoured  to  state  it  in  general  or  abstract 
expressions,  I  tried  to  illustrate  the  distinction  between  the 
two  classes  of  rights  by  adducing  examples  of  each. 

As  examples  of  jura  in  rem^  I  referred  to  the  right  of 
ownership,  property  or  dominion  ;  and  also  to  those  rights 
over  subjects  owned  by  others,  which  are  styled  by  the 
Roman  Lawyers  servitutes  or  jura  servitutis,  and  which  may 
be  styled  in  our  own  language  (though  not  with  perfect 
propriety)  easements  or  riyits  to  easements. 

As  examples  of  rights  in  personam^  I  referred  to  rights 
ex  contractu,  or  to  rights  which  arise  directly  from  contracts 
properly  so  called.  And  I  also  adverted  to  the  rights  which 
arise  from  injuries  or  wrongs,  and  which  (taking  the  term 
action  in  a  large  or  extensive  import)  may  be  styled  rights 
of  action.* 

*  Action  is  here  synonymous  with  judicial  remedy  or  preyention.  Cases 
in  which  rights  to  judicial  remedy  or  prevention  are  not  styled  tecAnicalfy 
rights  of  action.  Interdict  wule  vi.  Special  Ii\junction.  Habeas  Corpus. 
("  Explaim  vivd  voce.'*) 

The  matter  here  referred  to  does  not  appear  in  the  preceding  Lecture. 


;•..•■■■  •.  <      •'^^' 
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te!^^  In  order  that  I  may  further  flloBtrate  the  im- 
^{^22^  port  of  the  distinctioii  in  question,  I  will  now  caU 
%IZ!^^  your  attention  to  rights  over  pencms,  and  to  cer- 
•<'>M^  tain  rights,  availing  against  the  world  at  large, 
which  have  no  determinate  eubfecte  (persons  or  things). 
jm  fo  fw  Looking  at  the  oMoue  signification  of  the  epi- 
^  thet  real,  (and  of  the  phrase  in  rem,  from  which 
iMfw^w^  the  epithet  is  deiive^,)  we  should  naturally  con- 
OTiniM^  dude  that  a  r^  right  must  be  a  right  in  a  £b*iif. 
And,  ttooordingly,:by  many  of  the  modem  expositors  of  th6 
Roman  Law,  the  term  real  ti^hti  (pi^jus  in  rem)  is'Te^ 
stricted  to  inch  of  the  rights  availing  agaiiist  theworld  at 
large,  as'ttre  rights  over  thin^  (in  the  proper  acceptation  of 
theiapression).  '*'•  ;     .;•.:':;  >  :.»rii.vj.;.  ^^.:^  .  \^    ■  '/,i 

i  When  I  say  that  they  restrict  the  term  in  the  manner 
which  I  have  now  mentioned,:  I  mean  ihat  .they  90  restrict 
it  when  they  state  its  meaning  in]ffenerale,6r  when-  they 
attempt  to  d^ne  it  For,  when  th^  are'  occttpied  with  the 
detail  x)i  the  Roman  Law,  they  unconsciously  deviate  from 
their  own  insufficient  notion,  and  extend  the  term  to  nu- 
merous rights  which  are  not  rights  over  i^Afji^.  For  ex- 
ample,' it  is  admitted  or  assumed  by  every  Oivilian,  that 
the  rigbt  of  the  Roman  heir  over  or  in  the  heritage  is  a 
r^  right 

>  I  say  the  right  of  the  heir  over  or  in  «the  heritage.  For, 
independentiy  of  the  eeo^m^  rights .  which,  devolve  to  him 
from  the  tesbitor  6r  intestate,  be  has  a  right  in  the  ag^e- 
gate  which  is  formed  by  those  several  rights ;  and  which  ag* 
gregate,  coupled  with  the  obligations  of  the  deceased,  con*: 
stitutethe  complex  whole  which  is  styled  the  hereditas  or 
heritage.  In  this  heritage,  so  far  as  it  consists  of  rights,  the 
heir  has  a  right  which  avails  against  the  world  at  large,  and 
which  he  can  maintain  judicially,  against  any  who  may 
gainsay  or  dispute  it,  by  an  appropriate  vindication :  mean- 
ing by  a  vindication,  an  action  grounded  on  an  injury  to  a 
real  right,  and  seeking  the  restoration  of  the  injured  party 


> 
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to  the  anmolested  exercise  of  the  right  in  which  he  hns  been 
disturl)cd. 

But  though  this  right  of  the  heir  is  indisputably  a  reed 
right,  it  is  not  a  right  over  or  in  a  thiny,  or  over  or  in  things. 
It  is  properly  a  right  in  an  aggregate  of  rights ;  partly,  per- 
haps, consisting  of  rights  over  things^  but  partly  consisting 
of  rights  which  are  of  a  widely  different  character :  namely, 
of  debts  due  to  the  testator  or  intestate ;  or  of  such  rights 
of  acHon^  vested  in  the  testator  or  intestate,  as  devolved  to 
his  heir  or  general  representative. 

Besides  this  right  of  the  heir  over  or  in  the  heritage^ 
(which  is  deemed  by  every  CiviUan  a  real  right,)  there  are 
numerous  real  rights  which  are  not  rights  over  things: 
being  rights  over  persons ;  or  being  rights  to  forbearances 
merely,  and  having  no  subjects  (persons  or  things). 

Of  rights  existing  over  persons,  and  availing  BightiinrMi 
against  other  persons  generally,  I  may  cite  the  ^^^^^'""^ 
following  as  examples : — The  right  of  the  father  to  the  cus- 
tody and  education  of  the  child : — the  right  of  the  guar- 
dian to  the  custody  and  education  of  the  ward  : — the  right 
of  the  master  to  the  services  of  the  slave  or  servant. 

Against  the  child  or  ward,  and  against  the  slave  or  ser- 
vant, these  rights  are  personal  rights :  that  is  to  say,  they 
are  rights  answering  to  obligations  (in  the  sense  of  the  Ro- 
man Lawyers)  which  are  incumbent  exclusively  upon  those 
determinate  individuals.  In  case  the  child  or  ward  desert 
the  father  or  guardian,  or  refuse  the  lessons  of  the  teachers 
whom  the  father  or  guardian  has  appointed,  the  father  or 
guardian  may  compel  him  to  return,  and  may  punish  him 
with  due  moderation  for  his  laziness  or  perverseness.  If 
the  slave  run  from  his  work,  the  master  may  force  him  back, 
and  drive  him  to  his  work  by  chastisement.  If  the  servant 
abandon  his  service  before  its  due  expiration,  the  master 
may  sue  him  as  for  a  breach  of  the  contract  of  hiring,  or  as 
for  breach  of  an  obUgation  (quasi  ex  contractu)  implied  in 
the  status  of  servant. 


>. 
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Bat  considered  from  another  aspect,  these  rights  are  of 
another  character,  and  belong  to  another  class.    Considered 
from  that  aspect,  they  avail  against  persons  ffeneralfy^  or 
against  the  world  at  laige ;  knd  the  duties  to  which  they 
correspond,  are  invariably  n^ative.    As  against  other  per- 
sons generally,  they  are  not  so  much  rights  to  the  custody 
and  education  of  the  child,  to  the  custody  and  eduoatioQ 
of  the  ward,  and  to  the  services  of  the  slave  or  servant,  as 
rights  to  the  ewereUe  of  such  rights  without  moteitaKiim  If 
strangers.    As  against  strangers,  their  isubstanpe  consists  it 
duties,  incumbent  upon  strai^gers,  to  forbear  or  aiitain  ham 
acts  inconsistent  with  their  scope  or  purpose. 
'    In  case  the  child  (or  ward)  be  detained  from  the  father 
<or  guardian),  the  latter  can  recover  him  from  the  stranger. 
In  case  the  child  be  beaten,  or  otherwise  harmed  injuriously, 
the  father  has  an  action  agamst  the  wrongdoer  for  the 
wrong  against  mB  interest  in  the  child.     In  case  the  slave  be 
detained  from  his  nuister's  service,  the  master  can  recover 
him  in  specie  (or  his  value  in  the  shape  of  damages)  from 
the  stranger  who  vn:ongfuUy  detains  him.    In  case  the  slave 
be  harmed  and  rendered  unfit  for  his  work,  the  niaster  is  en- 
titled  to  satisfiM^n  for  the  injury  to  his  right  of  ownership. 
If  the  servant  be  seduced  from  his  service,  the  master  can 
sue  the  servant,  for  the  breach  of  the  contract  of  hiring ;  and 
also  the  instigator  of  the  desertion,  for  the  wrong  to  his  «k^ 
teresll  in  the  servant.    In  case  the  servant  be  harmed,  and 
disabled  from  rendering  his  service,  the  harm  is  «n  injury 
to  the  master's  tn^eref/  in  the  servant,  as  well  as  to  the  per- 
son of  the  latter. 

The  correlating  conditions  or  status  of  husband  and  wife, 
will  also  illustrate  the  nature  of  the  capital  distinction,  which 
I  am  endeavouring  to  explain  and  exemplify. 

Between  -themselves,  each  has  personal  rights  availing 
against  the  other,  and  each  is  subject  to  corresponding  odU^ 
yations  (iti  the  sense  of  the  Roman  Lawyers).  Moreover, 
each  has  a  right  in  the  other,  availing  against  the  rest  of  the 
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world,  or  answering  to  duties  attaching  upon  persons  gene- 
rally. Adultery  by  the  wife  violates  a  right  of  the  former 
class,  and  entitles  the  husband  (against  the  mfe)  to  an  ab- 
sdut^  or  qualified  divorce.  Adultery  with  the  wife  violates 
a  right  of  the  latter  class,  and  gives  him  an  action  for  da- 
mages against  the  adulterer. 

And  here  I  may  remark  conveniently,  that  Apenonwho 
Where  a  real  nght  is  over  a  person,  or  where  a  ot/m imrmm 
personal  right  is  a  right  to  a  person,  the  person  ^tion  uk^ 
is  neither  invested  with  the  right,  nor  is  he  bound  ^J^Sd^ 
by  the  duty  to  which  the  right  corresponds :  the  JL^^dnT 
right  rending  in  a  person  or  persons  distinct  from  SdSJ^^ 
himself,  and  availing  against  a  person  or  persons  H^^^yva 
also  distinct  from  himself.    He  therefore  is  merely  <a^- 
the  eubfect  of  the  real  or  personal  right,  and  occupies  a  po- 
sition analogous  to  that  of  a  tAing  which  is  the  subject  of  a 
similar  right.     Consequently,  whatever  be  the  kind  or  sort 
of  the  real  or  personal  right,  he  might  be  styled  analogically, 
(when  considered  as  its  subject,)  a  thing. 

For  example^  Independently  of  his  rights  against  the 
child,  and  independently  of  his  obligations  towards  the 
child,  the  parent  has  a  right  in  the  child  availing  against 
the  world  at  large.  And,  considered  as  the  subject  of  this 
last-mentioned  right,  the  child  is  placed  in  a  position  ana- 
k)gous  to  that  of  a  thing,  and  might  be  styled  (in  respect 
of  that  analogy)  a  thing. 

Independently  of  his  rights  against  the  parent,  and  in- 
dependently of  bis  obligations  towards  the  parent,  the  child 
has  a  right  in  the  parent  availing  against  the  world  at  large. 
The  murder  of  the  parent  by  a  third  person,  might  not 
only  be  treated  as  a  crime,  or  public  wrong,  but  might  also 
be  treated  as  a  dml  injury  against  that  right  in  the  parent 
which  belongs  to  the  child.  Before  the  abolition  of  Ap- 
peals in  criminal  cases,*  this  was  nearly  the  case  in  the 
Law;  of  England.    The  murderer  was  obnoxious  to  punish* 

•  By  the  59  Geo.  III.  c.  46. 
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■\       •        ••  .  .      - 


^^. 


]y 


60  .  liKOTURSB^  ^H 

MM/,  to  be.  inflid;ed  on  the  part  of  the  S^ }  and  the  wife 
and  the  heir  of  the  dain  were  entitled  ^to  yindictive  satisfae* 
tUm^  which  they  exacted  or  remitted  at  tii^  pleasure. 
'  iNow,  considered  as, the  sabject  of  the  real  right  which 
resides  in  the  child,  the  parent  is  placed  in  la  position  •  ai^r* 
loff(m9  to  that  of  a  tiinff,  and  migfatbe'ttyled  (in  respect  of 

Al'  that  analogy)  n  ihim^.  ■-  In  short,  whoever  is'  the  rabjecft  of  ^ 
a  right  which:  resides  in  another  personrhnd  which  wmli  i 
or  od/^itiM' against  h  third  persoh  or  persons,  ife  placed  inC'v 
positibn  oiia/Styoks  to  that  of  a  thif^y^  tmd-  ndg^t  be  Myledti^ 
(in  8 respect ^fthat-analogy)  bitfu^.  -  >  ;  ^^^^ 
But  thooghioigf/pefson,  as  the)w^f^X>f  my.rigfat^  might  ^ 
be  rtjrled  ^ualogy)  tttf  jj^^  this  iHtnalogioBd'  applKatioii -^^^ 
;:  tof  the  term  tlui^  has  (infobt)  'beett  partiU-vnd'  capridook^i^ 

':\  w^:    80  iiar  vn  I  can.  reikiembei\  there  u^^two^ifaiManKJ^'imQ^ 

f;  >  only  twor  in  which  tte  term  tltny  has  beei^  ttpjdied  to' jpi^^^ 

^    \i(mk,  considered  as 'the'AU^!^^  '.V.i<  ic^^i^^i^  >. 

.   Considered  as^lhe-^irSf^  of  the  n?^  right iwhidi  tesidte' i 

in  the  master,  the  dwie  is  occasionally  Tanked  by  tile  JKoniaii  "\ 

vV         Lawyers  with  Mu^^  AkA^  V^slAeiedaA  th^  M^f^y^  x>f  the  - 
reo/ n^i/ which  resides  in 'ihejMr<^f;/Z^ 


Uaa  has  been  das^iAd'WithYitii^  by  certain  modem  (Svifiatis^ 
Acootdmg  to  a  cnrfent  bpinion,  which  I  mentioned  in  ia 
preceding<Lectare,'»the.;slaverwas  Vtot  considered- by.  th^  * 
Roipan  Lawyers  as  belbngmg  to  the  class  bfj9tfhoii^.r;Bai 
this  opinion,  though  commonly  receiyed,  is  utteriy  dottitute  •". 
offckmdation^rf.ClQkidderadadb^^  .^ 

master  and  9oth€|r%' the  dave  is  ranked  by  Che  Bpman  Law*i 
yen  with  physical  penaifB  ^  and  is  iBpoken  of  as  bearing,  vi^^ 
sustaining,  a  perspd^.itfJEci/tfff,  br  conditioi^.  ^Conbider^d  Ui  ' 
the  subject  of  the  it%ht  residing  in  his  mdbt^i^  ttid  iaYail<» 
mg  {not  againdt;faimself,  4)ut  against  third  penons)  'he  ift 
occasionally  styled  wee.  But,  even  as  consSdered  froni  this 
aspect,  he  is  usually  deemed  a  person  rather  than  a  things 
abd  is  styled  xa^eXij  eervilie pereona.  • .    -^ 

Many  have  been  shocked  and  scandalized  by  the  Roman 
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Jarists,  because  these  hard-hearted  and  cold-blooded  law- 
yers d^raded  the  slave  to  a  level  with  things. 

Upon  which  gross  misconception,  I  remark  as  follows : 

It  is  not  true  that  the  Roman  Lawyers  ranked  slaves  with 
things.  Or  ^  it  be  true,  it  is  only  true  in  that  limited  sense 
which  I  have  just  explained.  And,  admitting  that  the  Ro- 
man Lawyers  ranked  slaves  with  things,  it  follows  not  that 
they  were  cold-blooded  men,  and  intended  to  degrade  and 
vilify  the  miserable  slave.  In  styling  the  slave  a  thing,  they 
considered  him  from  a  certain  aspect :  namely,  as  being  the 
whfeel  of  a  right  residing  in  another  person,  and  avdling 
against  third  persons.  And  (as  I  have  proved  to  satiety) 
the  analogy  which  led  these  lawyers  to  rank  the  slave  with 
things,  would  justify  the  extension  of  the  term  thing  to  any 
person  who  is  the  subject  of  any  right. 

Much  eloquent  indignation  has  also  been  vented  super- 
fluously on  the  application  of  the  term  chattel  to  the  slaves 
in  the  English  colonies :  seeing  that  the  term  cluittel,  as  ap- 
plied to  the  slave,  does  not  import  that  the  slave  is  deemed 
a  mofoeable  thing,  but  that  the  rights  of  the  master  over  his 
slaves,  like  his  analc^us  rights  over  his  moveable  things, 
devolve,  on  the  master's  intestacy,  to  a  certain  class  of  his 
representatives. 

Having  cited  examples  of  real  rights  which  are  f^^J^JjJjT 
rights  over  persons,  I  will  cite  an  example  or  two  ^^^Jimt 
of  real  rights,  which  are  not  rights  over  things  or  ***J|j™|*^ 
persons,  but  are  rights  \jq  forbearances  merely. 

A  roan's  right  or  interest  in  his  good-name  is  a  right  which 
avails  against  persons,  as  considered  generally  and  indeter- 
minately :  They  are  bound  to /or^^ar  from  such  imputations 
against  him  as  would  amount  to  injuries  towards  his  right 
in  his  reputation,  fiut,  though  the  right  is  a  real  right, 
there  is  no  subject,  thing  or  person,  over  which  it  can  be 
said  to  exist.  If  the  right  has  any  subject,  its  subject  con- 
sists of  the  contingent  advantages  which  he  may  possibly 
derive  from  the  approbation  of  others. 
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-  A  tnonopoty,  Xor  the  right  of  seiluig  exclusively  conimd- 
dities  of  a  given  ckss)  is  also  a  real  right :  All  persons,  other 
than  the  parly  in  whom  the  right  resides,  are  bound  to /br- 
'bear  from  selling  commodities  of  the  given  class  or  descrip- 
tion. But,  though  the  right  is  a  real  right,  there  is  no  sob* 
ject,  person  or  thing,  over  which  it  can  be  said  to  exist  If 
the  right  has  any  subject,  its  subject  consists  of  the  future 
profits,  above  the  average  rate,  which  he  inay  possibly  .de^ 
viVe  from  his  exdunve  right  to  sell. 

Aright  in  a  JSlatM  or  Condition  (considered  as  an  aggie^^ 
gKte  of  rights  and  capacities)  is  also  a  reo/ right  I  am  not 
abte'at  prMent*  to  explain  the  nature,  of  Conditions.  To 
jdetermine  piiecttely  what  a  ^S!&iA»  m,  would  require  a  long 
and  mtricato  dissertation.^  r\>  For  the  purpose  imnaediatdy  be» 
lore  me,  the  foUowing  remarks  will  suffice. 
'-^ ' A  /Hatue  or  Condition  inay  be  purely  oiim?M,.  or  -may 
consist  of  duties  only.  :  Such  was  the  conditionof  the  slav^ 
accordingto  the  older 'Roman  Law.  He  was  the  subfed 
of  rights  residing  in  his  master,  and  availing  against  third 
persons. .  He  alsowas  bound  by  duties  towards  his  master 
and  others.  But  he  had  not  a  particle  of  right  as  against 
his  master  or  even  against  stnmgers.  Considered  as  the 
subject  of  rights  residing  in  his  master,  he  was  susceptible 
of  damage  7  But'  he  was  not  susceptible  t>f  iujury.. 

Now  a  right  in  a  condition  which  is  purely  burthensotnie; 
is  hardly  conceivable.  But,  so  far  as  a  condition  oonsisia 
of  rights,  and  of  capacities  to  take  rights,  we  may  inuigine 
alright  in  the  condition  conisidered  as  a  complex  whole' 
*  According  to  the  Roman  Law,  as  the  heir  has' a  right  in 
the  i(mii0^.  (abstracted  from  its  several  parte),  so  has  the 
party  invested  with  a  condition,  a  right  or  interest  ia  the  boo^ 
^ition  itself  (abstracted  from  the  rights  and  capacities  of 
which:  it  is  compounded).  His  right  in  the  condition,  cod; 
sidered  as  an  a^r^;ate  or.whoLe^ia/inalogroue.to  the? right 
of  ownership  in  a  single  or  individual  thiny^    '    . 

Consequently,  wrongs  against  this  right  are  analoffous  to 
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wrongs  against  ownership ;  and,  according  to  the  practice 
of  the  Roman  Iiaw,  wrongs  of  both  classes  are  redressed  by 
analogous  remedies.  Where  the  individual  thing  is  unlaw- 
fully detained  itom  the  owner,  he  may  vindicate  or  recover 
the  thing.  And  where  the  right  in  the  condition  is  wrong- 
fully disputed,  the  party  may  assert  his  right  by  an  appro- 
priate action,  which  is  deemed  and  styled  a  vindication.* 


Notes  found  at  thb  end  op  Lecture  XV. 

The  definition  of  ju$  in  rem,  that  ''it  b^ets  a  vindicatory  ac- 
tion against  eveiy  unlawful  disturber,"  is  not  universally  true. 
It  may  beget  a  mere  right  to  satisfiiction  (e.  y.  Trover).  If  true, 
it  is  a  mere  consequence  or  property  of  the  right,  and  is  not  of  its 


Besides  it  merely  amounts  to  this :  that  the  disturbance  begets 
a  right  of  action  against  the  disturber  or  violator;  which  is  true 
of  eveiy  disturbance  of  a  jright  in  personam. 

N.B.  Any  prevention  of  the  completion  of  an  Obligation 
{stricio  sensu)  prevented  by  a  third  party,  would  be  no  violation 
of  a  Right  in  the  Obligee;  or,  if  it  would,  would  be  a  violation  of 
a  distinct  Right.  A  stranger  who  engages  a  builder  to  under- 
take an  extensive  work,  or  wounds  or  maims  him  (thereby,  in 
either  caae^  preventing  him  from  completing  a  previous  contract 
with  myself)  violates  no  Bight  in  m^,*  and  my  remedy  is  against 
the  buUder  for  the  breach  of  contract  with  myself.  A  stranger 
who  inveigles  my  servant,  violates,  not  mjjus  ad  rem  under  the 
contract,  but  my  jus  in  re.  The  servant  himself,  indeed,  does ; 
and  for  this  breach  of  his  Obligation  {siricto  sensu),  I  may  sue 
him  on  the  contract, 

ObUgaiion  to  pay  taxes;  Obligation  to  military  service,  etc. 

The  obligations  to  military  service,  etc.,  seem  to  be  merely  ab^ 
solute  obligations.  (See  Lecture  XLIX.)  The  State,  to  which  it  is 

•  Sec  Bentbam's  •  Principles,'  etc.,  •*  payment,"  p.  246.  Hugo,  Jur. 
Enc  p.  335.     Blackstone,  vol.  ii.  p.  408  ;  vol.  iii.  p.  88. 
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dne^  and  whiqh  tlone  can  lia?e,tbe  Right,  has  not  properly  RigkU. 
Berides^  there  is  no  Person  or  Thing  to  which  the  State  has  a 
right,  as  against  all.  It  has  merely  a  right  to  the  services  of  the 
determinate  individosL  It  has  not  a  right  to  the  money  in  spe- 
de,  to  the  services,  etc.,  as  against  others;  bnt  a  right  to  the 
pojfment  of  the  tax  and  the  performance  of  the  service,  against 
the  determinate  person  upon  whom  the  obligation  rests.  So  soon 
as  the  tax  is  pidd,  the  Qovemment  indeed  htm  ju$  tii  re  in  tho 
money  which  is  rendered ;  and  as  against  other  persons.,  it  has 
a  right  (analogous  to  the  ju$  in  re  of  an^ordinaiy  master)  to  the 
services  of  the  determinate  person,  e.y.  A  conscript  is  punisih- 
aUe  for  desertion  by  virtue  of  the  Obligation  (sMcto  jaim)— hs 
person  seducing  him'  to  desert,  by  firtue  of  the  obligatjpn  whidi 
answers  to  the  jut  in  rer. ' 

r. The  .right  frhich  the  Govemoient  has  to  the  servioea  of  its 
ii^gee^  g^fimiilly,  is  in  ^roth  not.n.  Bight  to  ^  person  or  thing 
agdnst  all;  but  Bights  against  a  number;  rights  that  they  shall 
perform  a  particular  obGgation  on  tbe^happeuipg  of  audi  an  in- 


(The  passsge  in  Hogo  rdned  to  in  the  note  .at  t^ 
page,  is  ss  foQows,  together  with  Mr.  Austh&'s  msiginsl  notes.) 

-  ^Unter  den  yormischten  FQlen  gibt  es'  etnige^  die  ndt  einem 
Vertroffe  AeknHekkeithabe9^{iSie  Foderui^  entstdit  qmari  er 
coniraetu  ;  s.  B.  negoOa  peetaj;  in  diesem  Sinne,  Yerwaltung  dner 
Vormundsdiaft,  Yerwaltung  von  etwas  Oemejnschaftlidiem,  An- 
tretung  dner  Erbsehaft  in  Beiiehung  auf  (die  YermiditniBse, 
Entriditung  von  etwas,  was  man  nidit  scfauldig  ist);  andere 
grenaen  an  Yergebungenf  {qnari  exmat^fieio,m.  B.  das  fuMleAen- 
mUUtenfiar  mukre  bd  gewissen  Gd^genhdten)  t  aber  such  nodi 
auf  andese  Art  entstdit  due  Foderung ;  x.  B.  aus  dem  Auswerfen 

^  QMsri-CoatFact :  An inddent finom  whidi the  Ohli^ derives 9Lbem^: 
s  benefit  whidi  he  oaght  to  requite,  or  whidi  he  ought  to  surrender  to  the 
party  at  whose  eost  he.hss  ebtained  it.  In  the  List  esse,  there  seems  to 
be  no  obligation  witboi^  demsnd  and  refussl;  for  till  then,  the  intention 
to  retain  cannot  be  known. 

t  Quad-Damage  I  Damage  done  to  the  (Migee^  but  without  intentiou  or 
negligence  on  the  part  of  the  obligor. 


•  I 
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(far  Bkodia  dejactu) ;  aof  Unterhalt,  Da$  und  Beerdignng,*  auf 
die  Abgaben^t  und  auf  das  EinstehenX  fiir  die  physischen  und 
juristiachen  Fehler  einer  Sache  {^ediUtium,  edicium  und  evicHo)J* 
— Hyffo,  Jurist.  Encyc,  p.  885. 

^  Qaasi-GoiitrBCt ;  there  being  benefit  to  the  Obligor. 

t  Neither;  unless  by  a  fiction  we  suppose  the  governed,  in  oonsidera- 
tioQ  of  protection,  qmad-eouiraxiBse  with  the  Government.  The  distinction 
IS  useless.  In  the  case  of  the  guan-^mtraei,  there  has  been  no  eomtraei. 
In  the  case  of  the  quad-daiHa^  there  has  been  dama4^,  but  no  tmfmy;  at 
leasts  DO  ii^uryoa  the  part  of  the  obligor,  though  there  may  have  been  on 
the  partof  his  representatives.  The  t^fwy  on  his  part  does  not  arise  till  he 
relaaes  aatiifaction.  The  obligation  however  if  like  an  obligation  ex  com-' 
irmdm, 

t  Implied  warranty :  Le,  An  obligation  to  satisfy,  annexed  to  the  mgi- 
oal  oootaot :  and  therefore  a  Gmiraei,  though  by  virtue  of  a  diq^tive 
Law. 
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In  tke  preceding  Lectures,  I  have  entered  npon  the  ana- 

Ijrsis'or  explanation  of  the  term  "Right." 

.  Now  (as  I  shall  endeavour  to  demonstrate  in  this  eyeii-^^ 

ing's  disGpurae)  all  that  can  be  aflBrmed  of  Bights  ctmmder^.r^ 
univefsalfy,  amounts  to  a  brief  and  barren  generality,  and  ^^ 
may  be  compressed  into  a  single  proposition^  or  into  a  few  \'i 
ahcnrt  propositimis.  tt 

f,  Bu^  before  I  could  shew  the  little  which  can  be  affirmed' v^^ 
of  rights  in  ^VMro^— or  (rather)  before  I  could  shew  Aow'l 

little  can  be  affirmed  of  rights  in  general,  it  was  necessary  :^ 

that  I  should  aidvert  to  persons^  considered  as  invested  with 

rights ;  to  Mtii^  and  permmi^  considered  as  the  wbfeeia  of 

rights ;  to.  aeU  and  forheataMoe^^  joonsideied  as  the  abjecU 

of  rights ;  and  ^to  a  leading  or  capital  duHnctUm  which 

obtains  between  rights  themselves. 

Accordingly,  I  called  your  attention  to  the  following  ob« 
jects: — 

1st,  To  penoM  as  invested  with  rights,  and  as  lying 
under  duties  or  obligations.  2dly,  To  things  as  wbjeda  qI 
rights,  and  of  the  duties  corresponding  to  rights.  8dly,  To 
persoM  as  placed  in  a  position  analc^aus  to  the  position  of 
tAinffs :  that  is  to  say,  iu)t  as  invested  with  rights,  or  as 
lying  under  duties  or  obligations,  but  as  suifecfs  of  rights 
residing  in  otAer  persons,  and  availing  against  strangem  or  - 
third  persons.  4thly,  To  acU  hvA  forbearances  as  obfects  of 
rights^  and  of  duties  or  obligations  correlating  with  rights. 
5thly,  and  lastly.  To  the  distinction  between  Jus  in  rem  and 
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JUS  in  personam ;  or  between  rights  which  avail  i^ainst  per*- 
80D8  universally  or  generally^  and  rights  which  avail  against 
persons  certain  or  determinate. 


In  the  present  Lecture,  I  shall  endeavour  to  JlSSrft^ 
explain  the  nature  or  essence  which  is  common  gJJ"*  ^^' 
to  all  rights.     Or  (changing  the  expression)  I 
shall  endeavour  to  indicate  the  point  at  which  they  meet  or 
coincide ;  or  to  shew  the  properties  wherein  they  resemble 
or  agree ;  or  to  state  {hat  which  may  be  affirmed  of  rights 
uninersalfy,  or  without  respect  to  the  generic  and  specific 
differences  by  which  their  kinds  and  sorts  are  separated  and 
distinguished. 

In  trying  to  accomplish  this  purpose  I  shall  proceed  in 
the  following  order : 

Ist,  I  shall  endeavour  to  state,  in  general,  expressions,  the 
nature,  essence,  or  properties,  common  to  all  rights.  2ndly, 
I  shall  advert  briefly  to  certain  classes  of  rights ;  and  I 
shall  endeavour  to  shew,  that  they  agree  in  nothing,  except- 
ing those  common  properties.  Srdly,  I  shall  examine  certain 
definitions  of  the  term  ^'riyH;*^  and  I  shall  endeavour  to 
ducidate  the  common  nature  of  rights,  by  shewing  the  vices 
or  defects  of  those  definitions. 

Every  right  is  a  right  in  rem^  or  a  right  in  per-  ^^^^^[mSu. 
sanam.  . 

The  essentials  of  a  right  in  rem  are  these : 

It  resides  in  «  determinate  person,  or  in  determinate  per- 
sons, and  avails  against  other  persons  universally  or  yene- 
rally.  Further,  the  duty  with  which  it  correlates,  or  to 
which  it  corresponds,  is  neyative :  that  is  to  say,  a  duty  to 
forbear  or  abstain.  Consequently,  all  rights  in  rem  reside 
in  determinate  persons,  and  are  rights  to  forbearances  on 
the  part  of  persons  generally. 

The  essentials  of  a  right  in  personam  are  these  : 

It  resides  in  a  determinate  person,  or  in  determinate  per* 
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aqn^  ]«nd  :ayaib  against  a  person  or  persons  certain  or  de- 
tmniiinate.  Further,  the  obligation  with  which  it.oorre* 
lates,  or  to  which  it  corresponds,  is  negative  or  positive : 
that  is  to  say/ an  obligation  to  forbear  or  abstain,  or  an 
obligation  to  do  or  perform.  Consequently,  all  rights  in 
ff^rfOiiim  reside  in  determinate  persons,  and  are  rights  to 

/briearancea  or  acta  oh  the  part  of  determinate  persons. 
.  It  foUovrs  from  this  analysis,  first.  That  all  rights 
aide  in.  determinate  persons.      Secondly,  That  all  rij 
correspond  to  duties  or  obligations  inounabent  upon  otieTi      ^  I 
perscAuT:  that  is* to. say, upon  pefsoiis  distinct  ih>m  those 
iiiriwl^  dhe- iights  reside.:  ISiirdly,  That  ill  lights  are 
iif^'io.fofhearaneee  ox  at^.xm.Jikfijjnst  ^  the  persons 

-who  are  bound.  .t    ij;^.  ; 

mTbeerO  beUisve)  are  the  only  prbpiBrties  whendn  off  rights 

; resembletnr  agree.  :i*Uw5rr.j  • 

cSiCppsequently,'  right  coneidetedin  wAatraefif«^  ^q^art  fibm 
th^'^A-ahfi  sori9  into  which  rights  are  'divisible)  may  be 
^biioeived  smd:  described  generally  in  the  following  numnerl 

rirSveiyJegal- duty  arises^ from  a  Otmmand,  rignified,  foh 
pressly  or!  Aadtly,  -  by  the  Sdnerei^  of  a  given  Society.  .  - 
?  Eveiy:  legal  duty  biuds^  the  jmrly  obliged,  by  virtue  of  m 
l^al  sanction.  In  other  words,  in  case  the  party  obliged 
violate  the  duty  imposed  upon  him,  he  will  be  obnoxious 
or  liable  to  evil  or  inconvenience,  to  be  inflicted  by-sove^ 
reign  authority^  \^  ^!  " 

'  -v^ow.Che^^ person  who  is  subject  to  a  duty,  or  npon  whom 
ft^ufy.b^ncumbent^  is  bound  to  do,  or  to  fidrbear  from, 
Kime>giveiD!act  or  acts.;lAnd  further,  he  is  bound  to  do,  or 
to  foibear.from,  the  •given  act  or  ac(S:  absdutdy  or  rda^ 
tively ;  That  is  iio  saj,  ,icitia9ft  rf8peet  io  a  determinate 
person  or  persons,  or  iotpardi  a  determinate  person  or  de- 
terminate persons.] 

The  oSfeets  of  duties  are  Acts  and  Forbearances.     Or 
(changing  the  ezprossipn)  eveiy  party  upon  whom  a  duty 
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18  incumbent,  is  bound  to  do  or  to  forbear.  Or  (changing 
the  expression  again)  the  party  violates  the  duty  which  is 
incumbent  upon  him,  by  not  doing  some  act  which  he  is 
commanded  to  do,  or  by  doing  some  act  from  which  he  is 
commanded  to  abstain. 

Duty  is  the  basis  of  Bight.  That  is  to  say,  parties  who 
iave  rights,  or  parties  who  are  invested  with  rights,  have 
rights  to  acts  or  forbearances  enjoined  by  the  sovereign 
upon  otter  parties. 

Or  (jm  other  words)  parties  invested  with  rights  are  in- 
vested with  rights,  because  other  parties  are  bound  by  the 
command  of  the  sovereign,  to  do  or  perfbrm  acts,  or  to 
forbear  or  abstain  from  acts. 

In  di(Hrt,  the  term  ''right"  and  the  term  **  relative  duty 
signify  the  sam^  notion  omsidered  from  diffSerent  aspects. 
Eveiy  right  supposes  distinct  parties :  A  party  com- 
manded  by  the  sovereign  to  do  or  taiorbear,  and  a  party 
towards  whom  he  is  commanded  to  do  or  to  forbear.  The 
party  to  whom  the  sovereign  expresses  or  intimates  the 
command,  is  said  to  lie  under  a  duty:  that  is  to  say  a  re- 
latioe  duty.  The  party  towards  whom  he  is  commanded  to 
do  or  to  forbear,  is  said  to  have  9^  rufht  to  the  acts  or  for<> 
bearanoes  in  question. 

Or  the  meaning  which  I  am  labouring  to  convey  may  b« 
put  thus. 

Wherever  a  right  is  conferred,  a  relative  duty  is  also  im- 
posed :  the  right  being  conferred  upon  a  certain  or  deter^ 
minate  party,  other  than  the  party  obliged.  Or  (changing 
the  expression)  a  party  is  commanded  by  the  sovereign  to 
do  or  to  forbear  from  acts,  and  is  commanded  to  do  or  for- 
bear from  those  given  acts  towards,  or  witA  regard  to^  a 
party  determinate  and  distinct  from  himself. 

For  (as  I  shall  shew  hereafter)  duties  towards  oneself  and 
duties  towards  persons  indefinitely,  can  scarcely  be  said 
with  propriety  to  correlate  with  rights.  As  against  others^ 
I  have  a  right  to  my  life.     For  others  are  bound  or  obliged 
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to  JforbeEff  ^m  acts  ivhidi  would  destroy  oir  endanger  iny  { 
life.  But  it  can  scarcely  be  said,  with  propriety,  ''that  I 
have  a  right  to  my  own  life  as  against  myself  T  Although 
I-  am  legally  bound  to  abstain  from  suicide^  by  virtue  of 
-^  certain  sanctions  whose  nature  I  shall  explain  hereafter^ 
And  the  same  may  be  affirmed  of  duties  towards  persons 
indefinitely  t  that  is  to  say,'  towards  the  conununity  at  large^ 
or  towards  niankind  generally.  '-'ij^t    . 

A  law  which  prohibits  the  importation  of  certain  fordgn  .y^. 
commodities^ *to  the  end  of  'encbun^ng.  the. productioii  of  >2^ 
the  corresponding  domestic  bommoditi^  imposes*  a  lArfjr  to 
prheof  from  inJ})orting  the  cbmmodities  whksh  it  is  said^to 
prohibit  But  it  can  hardly  be  said,  with  pn^priety,  that  the 
,]aw confiers'arfy^.  -For  there  is  no  ietetmnAU  jparty  who 
w6ul4  -be  injuied  by  it  breach  of  the  iduty^,  or^  towards  ^ir 
with  r^ard  tdwhom  thci  prohibited  act  js  to  be  forbpme* 
In  the  technical  language  of*  obtain  systems^,  breaches  of 
such  duties  are  offences  against  the  sovereign,  and  the  sove% 
reign  is  invested  with  rights  answering  to  those  duties^ 
V  >But  to  impute  fights  to  the  sovereign,  is  to  talk  absurdly^ 
For  rights  are  conferred  by  commands  issuing  yhM  the  so* 
TOreign*.'  '.'^  '.•■    ■  ■■  ••  "f  *■?.■'  •  ■    •  v  ' 

Jls  violating  commands  issuing  iiom  the  'sovereign^ 
breaches^  of  the  duties  in  questibn  are  offences  against  the 
sovereign.  But  so  is  a  breach  of  every  imaginable  duty^. 
For  all  dutiies  are  the  creatures  of  sovereign  will,  or  iare 
impoised  by  Laws  or  Commands-  emanating  from  the  8ove» 
reign'or  State.  •  The'  truth  is,  that  duties  towards; oneself, 
and  towards  persons  indefinitely,  are.  absolute  duties.,  That 
is*io4My,.  tb^is  no  ifefefwfjia/itf  party  whom  a  breach  of 
the  duty  would  injure,  or  towards  or  in  respect  of  whoui 
the  duty  is  to  be  observed. 

i  It  is  difficult  to  indicate  the  import  of  the  term  **  Right " 
(considered  as  an  abstract  expression  embracing  a//  rightsji 
For  right  (as  thus  considered)  is  so  extremely  abstract-r-is  so 
extremely  remote  from  the  particulars  which  are  comprised 
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in  its  extension — that  its  meaning  or  import  is,  as  it  were, 
a  shadow,  and  closely  verges  upon  the  confines  of  luh 
meaning. 

All  the  ideas  or  notions  which  are  comprehended  by  that 
slender  meaning,  may,  I  think,  be  compressed  into  the  fol- 
lowing propositions. 

Bight,  like  Duty,  is  the  creature  of  Law,  or  arises  from 
the  command  of  the  Sovereign  in  a  given  independent  so- 
ciety. 

Every  right  is  created  or  conferred  in  the  following 
manner. 

A  person  or  persons  are  commanded  to  do  or  to  forbear 
taiaardi,  or  with  regard  to,  anotker  and  a  determinate  party. 

The  person  or  persons  to  whom  the  command  is  directed, 
are  said  to  be  obliged^  or  to  lie  under  a  duty. 

The  party  UnoardB  whom  the  duty  is  to  be  observed,  is 
said  to  have  a  rights  or  to  be  invested  with  a  right. 

In  order  that  we  may  conceive  distinctly  the  nature  of 
rights,  we  biust  descend  from  Bight  in  abstract  to  the  spe- 
cies or  sorts  of  rights.  We  must  take  a  right  of  a  given 
species  or  sort,  and  must  look-  at  its  scope  or  purpose.  That 
is  to  say,  we  must  look  at  the  end  of  the  lawgiver  in  con- 
ferring the  right  in  question,  and  in  imposing  the  duty  or 
obligation  which  the  right  in  question  implies. 

Now  the  ends  or  purposes  of  different  rights  are  extremely 
various.  The  end  of  the  rights  in  rem  which  are  conferred 
over  things,  is  this :  that  the  entitled  party  may  deal  with, 
or  dispose  of,  the  thing  in  question  in  such  or  such  a  manner, 
and  to  such  or  such  an  extent.  In  order  to  that  end,  other 
persons  generally  are  laid  under  duties  to  forbear  or  abstain 
from  acts  which  would  defeat  or  thwart  it. 

But  from  this  general  notion  of  rights  over  things,  we 
must  descend  to  the  species  into  which  they  are  divisible. 
For  the  ends  of  the  various  rights  which  are  conferred  over 
things,  differ  from  one  another.  And  what  I  have  said  of 
rights  in  rem  over  things,  will  apply  to  such  rights  over 
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pereonb  as  aviail  against  other  persons  generaUy ;  and  also  to 
auch. rights  avaUing  against  oUier  persons  generally  as  have 
no  determinate  subjects. 

-•  The'ends  or  purposes  of  rights  in  personam  are  widely 
different  from  those  of  rights  im  reik. 
.  The  ends  or  purposes  of  the  various  rights  tit  per9(mam 
are  'igairi  extremely  diflfereilt  from  each  other. 

'-'.■■•      > ^  A-right  has  been  defined :by.oeMain.writer% 

SS^Jft"  &8  that  security  for  the  enjoyment  of  a  good  or 
iSb^  ^  adtaatage^  wbidi  one  man  derives  '^m  a  duty 
imposed  upon  another  or  others.:  .    ./i    ' 

*. :  n^  has'  also  beelki  aaid  that  rights  arepowers  :^.  poWera 
oytar>  or' powers  to  ddd  with,  things  or  persons. 
,^v'Objefa^iist'lst^'«i/:'ri^       ard  not '.|N>werB  over  things 
'.-  :or  persons;  All  .(oir  most  of)  the  tightaw.hidi  I  style  rights 

;  ik  perwomlm  9Btk  mbrdy  fights  to  acts  orlforfaearanees.  And 
many  of .  the  r^hts  which  I  style  Jkra  tWfvai  have  no  sub* 
jects  fpersoiui  d^  things). 

V»  Sndly.'  What  is  imejetnt  bjr  saying  that  a  right  is  a  power? 
ffhe  {»rty 'id^^ested  with  a  rights  is  invested  ^th  that  right 

.  byfii^rtQe  of  t^e  corresponding  duty  imposed  upon  another 
or  others.  And  thisduty  is  enfor^^iiot.by  the  power  of 
the  jpaity  iAvesied  with  the  right,  but  by  the  jpow^'of  tb6 
state.  The  power  resides  in  the  state  t  ^d,  by  virtue  iof 
the  po#er  residing  in  the  sti^,the  party  invested  with  the 
right  is  enabled  to  exercise  ctf  enjoy  itf  'V: 
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IConb  aiii  Jugfilatioii,*  such  panagestt  relate  totlie.difficidfcy  of  definu^ 
]Bjglit  isL  the.pbftiic^  and  to  the  Httle  which  sudi  a  definition  can  oodh 
piueJ^ '  Tbmt  jmmglmaxt  to  be  foond  at  p.  ft81-2lti|.— ^.^. 

f  ^Laloimedtfend-^devoustner?  EDe  m'^inipoee  To^^w^ff  de  nfe 
paa  voiBi'tiielr.  SUe  ^fodft  acoorde  le  draU  de  tne  paatttretn^pivmoi; 
die  etigede  moi  k^  serrken^tif  qaiconaiste  iim'abstenir  doTOoa  toer.^ 
— Benikam^  TraUA^  etow»  toI.  i.  p.  154. 

A  mnnee  cannot  be  negative ;  thoogh  an  obligation  (no/  to  obtthict  the 
i^joyment'dfa  tnljeet  from  which  oaes  or  tenricea  are  ddrivable)  may.' — 
MmrgitnU  Note. 
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It  may,  indeed,  be  said,  that  a  man  has  a  power  over  a 
thing  or  person,  when  he  can  deal  with  it  according  to  his 
pleasure,  free  from  obstacles  opposed  by  others.  Now  in 
consequence  of  the  duti^  imposed  upon  others,  he  is  thus 
able.  And,  in  that  sense,  a  right  may  be  styled  a  power. 
But,  even  in  this  sense,  the  definition  will  only  apply  to 
certain  rights  to  forbearances.  In  the  case  of  a  right  to 
an  act^  the  ^hrly  entitled  has  not  always  (or  often)  a  power. 

Srdly.  FacuUaM  faciendi  {aut  nan/aciendi).  This  defini- 
tion is  open  to  the  same  objections  as  the  last  definition. 
'' FaatUas;' ^haif 

4thly.  **  A  person  has  a  right,  when  the  law  authorizes 
him  to  exact  from  another  an  act  or  forbearance.''  The 
test  of  a  right :— that  (independently  of  positive  provision) 
the  acts  or  forbearances  enjoined  are  not  incapable  of  b^ing 
enforced  civilly  or  in  the  way  of  civil  action :  i.e.  at  the  dis- 
cretion or  pleasure  of  the  party  towards  whom  they  are  to 
be  done  or  observed.  This  would  distinguish  them  from 
absolute  duties.  For  to  talk  of  a  man  enforcing  a  duty 
against  himself  is  absurd.  And  where  there  is  no  determi- 
nate person  towards  whom  it  is  observed,  it  is  incapable  of 
being  enforced  civilly. 

Right  ;-^the  capacity  or  power  of  exacting  from  another 
or  others  acts  or  forbearances ; — is  nearest  to  a  true  defini- 
tion,. 

For  all  these  reasons,  I  say  that  a  party  has  a  right,  when 
another  or  others  are  bound  or  obliged  by  the  law,  to  do 
or  to  forbear,  towards  or  in  regard  of  him. 

But,  as  I  stated  at  the  outset  of  the  analysis,  the  .full  im- 
port of  the  term  ''  right ''  cannot  be  made  to  appear  till  all 
the  related  expressions  are  examined. 
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Notes  at  ths  snd  op  Lsctueb  XVI. 


i      V 


i'j  :     ■ 


'  BlackstoneV  abflolate  rights,  vi.  128.  His  confusion  of  Rights 
M  meaning  conformity  with  a  rule,  and  of  Right,  as  correlating 
with  duty.    Y0LLI22. 

'    Ttierp  ia  no  gebml.  definition  of  a  Bight  by  the  Clasfdcal 

Jurists.    '  *  ..  ■  '  -i  \   '    .  "•.."; 

-';  'Tbs  foliowinj;  IM"m>80  fi^°^  TTlpian  is  in  the  Digests :  * '  -^*  •  ^.^ 
-; 'CfTotumantem'jus consistit  aut  in acquirendo,  aut  in oonserr:>>y^ 
.vando/aut  in  tniniiendo.  Ant  enim  hoe  agitur,  quenia&ioduiii/^  .;, 
quid-cujusqne  fiat;  ant  quemadmodum  quia  jus  snnin  consuiVisl7-;W;^ 
4int  qujompdo  atnittat/* ;]  But  this  passsge  relatM,  liot  to'the  de.; :  '^ 
finttion'of  a  rig^j^^faot  to  the  modes  wherein  rights, aie*a(^uixedj^./v 

• »    .  :^  J#  ■,  »    ■      ^  I  I^     .   .'^^     •   •         ■  ■     ■     ■    •  - ;_^   ■    •  .«....•  .1  -t, 

>i'  'Vhe  definitidtt'o^  a  Bight  is'  tiot  given'  in  any  cae  part  of  tm   -^^^ 


•CtiiTWf '/«rir,.bat  ertends  through  three':  Primary  Bights;  Vi6». 
fllAions ;  and fiaActioha. ;.  The  first  aduihbrates  in  generals;  tbtf 
aeoond  liinits  send  enlarges,  so  as  to  correct  the  generslity.of.  the 
first;  the  third'describesUie  Sanction«-^JfarjPtiia/  NotemFatelfs 
Jurigt^  Enewc^  p.  il^  \.   •     .     / 
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*^^  Das  dentsohe  Hauptwort  Becht  hat,  wie  das  Iateini8che,/Nf, 
•ane  sweifiusheBedeutnng.  PIm  objectiven'Sinne  versteht  man* 
darunter  digenigen  Begeln  nnd  VcrMchr^en,  wdche  die  Jfeh- 
sdien  als  mmunftigttnnliche  Wesen*in  ihren  g^enseitigen  Ver- 
hiiltnissen  an  cinander,  als  die  Nona  ihrer  freien  Ebindlnngen  an 
beobadhten  haben.  l^sqenige^  im»  ivit/ ifietea  F^tcAi^^ 
emiiwmi,  beseiclmai  wir  mit  dem  Beiworte  recht  (justum  nee 
redmn)*  tmd  die  auf  dem  innern  eignen  Antriebe  des  Menschen 
nnd  auf  saner  Neigung  mm  Guten  beruhende  Cbereinstimmnng 
der  Handlungen  dessdben,  nicht  den  Yorschriften  des  B.6chts, 
heisst  Oereditigkeit  {juitUia)*  2^  Im  subjectiven  Sinne  hinge- 
gen,  bedeutet  Becht  so  vid  sis  Befugniss  su  handdn,  oder  die 
moralische  Moglichkdt  entweder  etwas  selbst  thun  an  diirfen, 
oder  su  verlangen,  dass  dn  Anderer  su  unserm  Vortheil  etwas 

^  Bight  as  opposed  to  Wrong. — liarfmal  Note. 
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tfane  oder  unterlasse.*  Hier  seigt  es  also  das  giinstige  VerhalU 
nias  eines  Menschen  an  dnem  Andem  an,  uud  ist  gleichbedeu- 
tend  mit  demjenigen,  was  wir  auch  wohl  Gerechtsame  oder  Ge- 
reditigkeit  in  diesem  Sinne  su  nennen  pflegen/' — Mackeldey, 
Lehrbuch  de$  heutigeti  rondichen  RechU,  p.  1. 


^  Jos  Yocamus  oonditionem  facuUatemque  facimdi  out  non 
fmAtniL  Ex  quo  nasdtur  ut  juri  semper  respondet  aliorum 
officmm  ;  idque  ant  oommone  est  omniurn,  quod  eo  solo  oernitur, 
ml  ne  qois  altemm  Isedat;  aut  certorum  hominum  proprium,  sci- 
Ueet  ex  eo  jure  oriundnm,  quo  singuli  singulis  obstringuntur. 

^'  Atque  juris  gtddem  vi$  omnU  in  cogendi  potestate  posiia  est, 
elque  wit perfedd,  qu»  acfionibus  maxime  continetur,  aut  imper- 
fct^  qu»  defionsionibus  tantum.  Omniuo  autem  h€ec  sunt  sine 
pdius  esse  nequU  jus,  et  persona  in  quam  cadere  potest  jus  et 
materia  juris  l^tima,  et  causa  juri  constituendo  idonea.'' — 
MOhlenbrueh,  Doetrina  Pandectarum,  vol.  i.  Lib.  ii. 


*'  Jedes  Becht  fiihrt  ak  solches  die  Moglichkeit  des  Zwanges 
mit  sich ;  entweder  um  den  Verpflichteten  zu  positiven  Handlun- 
gen  zu  nothigen,  oder  ihn  davon  abzuhalten.'' — TUbaut,  System 
des  Pandecien'Bechts,  vol.  i.  p.  44. 

^  Bight  as  opposed  to  obligatioiL  Neoessitas,  officium.  Potestas  et 
oflkinm :  jus  in  personam  et  obligatio. — Marginal  Note. 
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LECTURE  XVIL 

In  mj  last  Lecture,  f  attempted  to  settle  the  import  of  the 
term  /' Right/'  considered  as  an  expression  embracing  all 
rigbt8,;or  considered ,  as  an  expitssion  for  rights  in  ab- 
9trael,  x)T  without  regard  to  their  generic  and  specific  dif- 
ferences. T     /. 

Jgj^S'^  The  import  of  the  term  ^'  Right,"  as  thus  con- 
^tifmti.  sidered,  inay  (I  think)  be  exprested  briefly,  in  the 
following  manner. 

A  monarch  or  sovereign  body  expressly  or  tacitly  ckmk- 
mands,  ^'that  one  or  more  of  its  subjects  shall  do  or  for- 
bear from  acts,  towards,  or  in  respect  of,  a  distinct  and  deler- 
minate  party/'*  The  person  or  persons  who  are  to  do  or 
forbear  from  these  acts,  are  said  to  be  subject  to  a  dufy,  or 
to  lie  under  a  duty.  The  party  towards  whom  those  acts 
are  to  be  done  or  forborne,  is  said  to  have  a  riykt,  or  to  be 
invested  with  a  riyAt. 

Consequently,  the  term  "  right "  and  the  term  ''  relative 
duty  "  are  correlating  expressions.  They  signify  the  same 
notions,  considered  from  difierent  aspects,  or  token  in  dif- 
ferent series.    The  acts  or  forbearances  which  are  expressly 

^  In  the  case  of  the  negative  duties  conesponding  to  Jtu  m  rem,  it  is 
not  neeesaaiy  to  iaie  into  eounderaium  any  determinate  or  assigned  party. 
The  parties  on  whom  the  daty  is  incumbent,  are  restricted  to  ''persons 
within  the  jurisdiction  of  the  sovereign ;"  oonsequentlj,  to  persons  deter- 
mined genericaDy.  In  every  case  of  a  right,  and  of  an  obUgaium  (temtu 
JUmoHo)  the  party  having  the  right,  or  the  party  bound  by  the  obligation, 
is  assignable  individually  or  generically,  or  both  :  And  must  be  eamidered 
AS  assigned  individually. 
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or  tacitly  enjoined,  are  the  objects  of  the  right  as  well  as  of 
the  corresponding  duty.     But  with  reference  to  the  person 
or  persons  commanded  to  do  or  forbear,  a  duty  is  imposed. 
With  reference  to  the  opposite  party,  a  right  is  conferred. 
As  I  intimated  at  the  outset  of  the  analysis  DuiiMare 

.  .  reutiiT6  or 

through  which  I  am  now  journe}ring,  duties  may  aiMoittte. 
be  distinguished  into  relative  and  absolute* 

A  relative  duty  is  incumbent  upon  one  party,  and  corre* 
latcs  with  a  right  residing  in  another  party.  In  other  words, 
a  relative  duty  answers  to  a  right ;  or  implies,  and  is  implied 
by»  a  right. 

Where  a  duty  is  absolute,  there  is  no  right  with  which 
it  correlates.  There  is  no  right  to  which  it  answers.  It 
neither  implies,  nor  is  it  implied  by,  a  right. 

Now  the  term  ''  absolute  "  is  a  negative  expression.  It 
signifies  the  absence  of  some  object  to  which  the  speaker  or 
writer  expressly  or  tacitly  refers.  As  applied  to  a  duty,  it 
denotes  that  the  duty  in  question  has  no  corresponding 
right. 

But,  in  order  to  the  complete  explanation  of  a  negative 
expression,  we  must  first  explain  the  object  of  which  it  sig- 
nifies the  absence.  Accordingly,  I  have  attempted  to  ex- 
plain "  Right "  (and  "  duty  "  as  correlating  with  "  right  **), 
and  now  proceed  to  the  duties  which  have  no  corresponding 
rights,  or  which  (in  a  word)  are  absolute. 


Every  legal  duty  (like  every  legal  right)  ema-  AbMiute 
nates  fiom  sovereign  will.  It  flows  from  the  com-  by^hMittiT« 
mand  (express  or  tacit)  of  a  monarch  or  sovereign  "*"»•'•*•**• 
body.     And  the  party  upon  whom  it  is  imposed  is  said  to 
be  legally  obliged,  because  he  is  obnoxious  or  liable  to  those 

•  For  '*  abflolate  daties,"  see  '  Traits  de  L^lation,'  i.  154, 805, 247. 
'  Principles  of  Morals  and  Legislation,'  pp.  SSS,  289,  808. 

Blackstone's  **  absolute  duties  "  are  moral  or  religious  duties.  Vol.  it. 
di.  41. 

p2 
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means  of  oompukion  or  restraint  which  are  wielded  by  that 
anpenor. 

Every  duly  is  a  duty  to  do  or  forbear.  A  duty  is  rela- 
tive, .or  answers  to  a^  right,  where  the  sovereign  commands 
that  the  acts  shall  be  done  or  forborne  towards  a  determu 
note  ^parijyMer  than  the  obliged.  AH  other  duties  are  ab- 
sdute.  '.  * '    • 

•.  Consequently,  a  duty  is  absolute  in  any  of  the  fidlowing   , 
cases:   1st,  where  it  is  commanded  that  the  acts  shall  be  .^ 
^one  or  forborne  towards,  or  in  respect  of,  the  party  to    V 
whom  the  command  is  directed.    2dly,  Where  it  is  €oni-:V> 
manded  that  the  acts  shall  be  done  or  forborne  towards''^; 
6r  in  respect  :of  parties  otier  than  the  obliged,  but  who  ;^/^ 
are  not  <fe<fnNiiiafe  persons,  physical  or  fictitious,  'i  For  ex-  .1^! 
mnple,  towards  the  members  generally  of  the  given  i]ide-'\(^^ 
^pendent  society ;  or  towards  mankind  at  large.   Sdly,  Where   ; 
the.  duty  imposed  is. not  a  duty  towards  man;  or  where 
the  acts  and  forbearances  commanded  by  the  sovereign,  are     , 
not  to  be  done  or  observed  towards  a  permm  or  permma.  * 
4thly,  Where  the  duty  is  merely  to  be  observed  towards    * 
•the  soverisign  imposing  it :  i.e.  the  monarch,  or  the  sovereign 
number  in  its  collegiate  and  sovereign  capacity, 
orfyia  '        I  think  that  this  enumeration '  completely  exr 
mifti^ttS  liAiiQia  th6  cases  wherein  duti^  or  obligations 
^r^Hi^  ^<ui  be  considered  absolute.  Accordingly,  for  the 
^'^^"^        purpose  of  explaining  and  exemplifying  the  ge-  * 
neral  nature  of  those  duties,  I  shall  consider  them  in  the- 
order  which  I  have  now  announced.   Though  I  should  pro- 
bably arrange  them  in  another  order,  if  I  attempted  .to  '\- 
expound  them  in  detail.        .  .  .        .,  .; 

"ryrijirfuj      ^^^  bcforc  I  cndeavouT  to  explain  and  exem- 
Jjgjjjj*     plify  the  classes  of  absolute  duties,  I  will  briefly 
advert  to.  a  topic  upon  which  I  may  insist  here-  * 
after. 

I  have  said  that  some  of  these  duties  are  self- 
regarding:  that  is  to  say,  that  the  acts  or  for- 
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bearanoes  which  the  Law  enjoins  are  to  be  done  or  observed 
by  the  party  obliged  towards  or  in  respect  of  himself. 

I  have  said  that  others  of  these  duties  are  not  duties  to- 
wards man :  that  is  to  say,  that  the  acts  or  forbearances, 
enjoined  by  the  Law,  are  not  to  be  done  or  observed  to- 
wards persons,  or  towards  human  creatures. 

But  in  styling  some  of  these  duties  self-regarding,  and 
in  affirming  of  others  of  these  duties  ''  that  they  are  not 
duties  towards  man,"  I  look  exclusively  at  their  immediate 
or  proiimate  scope. 

Considered  with  reference  to  their  more  remote  pur- 
poses, they  are  absolute  duties  regarding  persons  generally. 
For,  assuming  that  they  are  imposed  at  the  suggestions  of 
general  UtiHty,  they  regard  the  members  generally  of  the 
given  political  society,  or  they  regard  mankind  at  large : 
8 1  far,  that  is,  as  Laws,  established  in  a  given  community, 
can  promote  or  contemplate  an  end  so  vague  and  uncertidn 
as  the  weal  of  human  kind. 

For  example,  the-  duty  incumbent  upon  you  to  forbear 
from  suicide,  is  a  self-r^urding  duty,  in  respect  of  its  proxi- 
mate purpose.  It  is  imposed  directly,  to  the  end  of  deterring 
you  fix>m  destroying  your  own  hfe.  But  remotely  or  indi- 
rectly, it  is.  an  absolute  duty  regarding  persons  generally. 
For  it  is  partly  imposed  for  the  purposes  of  preserving  a 
member  to  the  community,  and  of  deterring  its  members 
generally  from  the  act  of  suicide  by  the  consequences  an- 
nexed to  the  act,  in  the  single  or  particular  instance. 

Again :  A  duty  to  forbear  from  cruelty  towards  the 
lower  animals,  is  not  a  duty  towards  man  in  respect  of  its 
proximate  scope.  Its  proximate  or  direct  scope,  is  to  save 
the  lower  animals  from  needless  suffering :  from  suffering 
which  has  no  tendency  to  promote  the  good  of  man,  or  deci- 
dedly outweighs  the  good  which  man  can  derive  from  it. 
But,  in  respect  of  its  remote  purposes,  the  duty  is  an  absolute, 
duty  regarding  persons  indefinitely.  For  tending  to  pre^rve 
and  cherish  the  sentiment  of  benevolence  or  sympathy,  it 
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tends  to  the  good  of  the  comTnamty,  and  io  the  good  of 
mankind  at  large. 

s«iitif«aiitiM  '  Nor  does  this  apply  exclusively  to  those  aUo- 
gSSS^fa^  lute  duties,  which  I  have  styled  (for  the  sake  of 
"***^^™'  distinction)  self-regarding,  or  of  which  I  have  af- 
firmed (for  the  same  purpose)  ''that  they  are  not 
duties  towards  man/' 

It  also  applies  to  relative  duties,  or  to  duties  which  cor- 
relate with  rights.     '  ;   ^ 

•In  numerous  instances,  rights  are  conferred  (and  thdr 
correlating  duties:  imposed)  with  the  direct  or  immediate 
^purpose  of  promoting  the  general  good  :  (as,  for  raample, 
the  rights  of  judges  and  other  political  subordinates):  And 
rights  are  conferred  indirectly  Io  the  same,  extensive  pur- 
pose, althotigh  their  proximate  end  be  the  advantage  of  the 
parties-entitled,  or  of  other  determinate- parties  for^hom 
they  are  conferred  in  trust.  ;  ;:  '^^'ni-?    - 

For  example.  The  immediate  purpose  of  a  •  right  of  pro- 
perty/is  either  the  advantage  of  the  (Moprietbr  himself^  or 
of  some '^(^rminate^party  for:  whom  he  is  a  Trustee.  But 
the  ulterior  or  remote  end  for  which  such  Hghts  are  con- 
ferred, is  the  .ad  vantage  of.  the  community  at  iarge.  ^  Con- 
sequently, absolute  duiies,:and  duties  correlating  with  rights, 
are  not  distinguishable  when  viewed  from  a  certain  nspedL 
Considered  in  respect  of  their  ultimate  or  remote  scope,  all 
duties  r^ard  persons  generally.        v?     «  ^ 

:'  And  as  duties  which  regard  direetfy  determi- 


p«m»(«B».  nate  or  assigned  persons,  tegBsdi  indirectly  per- 
^«^MiM  sous  generally  and  indefinitely,  so  is  the  converse 
'.  of  the  prc^XMsition  equally  true.    That  is  io  say. 


'  duties  whidi  r^ard  directly  persons  considered 
generally,  r^ard  indirectly  ^  determinate  persons.  For  as 
the  general  or  public  interest  is  an  aggregate  of  individual 
interests,  duties  which  tend  to  promote  the  good  of  the 
general  or  whole,  tend  to.  promote  the  good  of  its  several  or 
single  menibers. 
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In  order  that  we  may  conceive  correctly  many  impor- 
tant distinctions,  it  is  necessary  that  we  should  conceive  pre- 
cisely the  truths  which  I  have  now  stated. 

For  example,  the  Roman  Lawyers,  and  most  Ju*  Publicum 
wnters  upon  Junsprudence,  divide  Law  into 
Public  and  Private.  According  to  the  Roman  Lawyers, 
Public  Law  is  that, ''  quod  ad  publice  utilia  spectat/'  Pri- 
vate Law  is  that  department  of  the  whole,  ''  quod  ad  Hnffu- 
lonm  utilitatem — ad  privatim  utilia — spectat/' 

But  this,  it  is  manifest,  is  not  the  ground  of  the  intended 
distinction.  For  since  the  general  interest  is  an  aggregate 
of  individual  interests.  Law  regarding  the  former,  and  Law 
regarding  the  latter,  regard  the  same  subject.  In  other 
words,  the  terms  ''public"  and  ''private"  may  be  applied  in- 
differently to  aU  Law.  Which  is  as  much  as  to  say,  that  the 
distinction  in  question  is  a  distinction  without  a  difference. 

It  is  manifestly  impossible  to  distinguish  the  two  de- 
partments by  a  property  common  to  both.  I  shall  endea- 
vour, hereafter,  to  analyze  the  distinction. 

Briefly  stated,  the.  distinction  between  Public  and  Private 
Law  is  this.  The  former  regards  persons  as  bearing  poli- 
tical characters.  The  latter  regards  persons  who  have  no 
political  characters,  and  persons  also  who  have  them  as 
bearing  different  characters.  In  a  word.  Public  Law  is  the 
law  of  political  Statue ;  and,  instead  of  standing  opposed 
to  the  body  of  the  law,  is  a  branch  of  one  of  its  depart- 
ments :  namely,  of  the  Law  of  Persons.  In  which  light 
it  was  justly  considered  by  Hale;  and,  after  Hale,  by 
Blackstone. 

Again:  Civil  Injuries  and  Crimes  are  distin-  P^^" 
guished  by  Blackstone  and  others  in  the  follow-  cnnM*. 
ing  manner.*    Civil  Injuries  are  private  wrongs  and  con- 
cern individuals  only.    Crimes  are  public  wrongs  and  affect 
the  whole  community. 

If  Blackstone  had  but  reflected  on  his  own  catalogue  of 

*  Blackstone,  toI.  iv.  5,  48,  176. 
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crimes,  he  mast  (I  think)  have  seen,  that  this  is  not  the  ' 
basis  of  the  capital  distinction  in  question.  For  the  greater 
half  of  them  are  offences  against  rights.  In  other  words, 
.they  are  violations  of  duties  r^arding  determinate  persons, 
and  therefore  affect  individuals  in  a  direct  or  proximate 
manner.  Such,  for  instance,  are  offences  against  life  and 
body :  murder,  mayhem,  battery,  and  the  like.  Such,. too^, ; 
are  theft  and  other  offences  against  property.:  *  r;.:^:iv 

But  independently  of  this,  Blackstone's  statement  of  the  M 
distinction  is  utterly  untenable.  .  y..  -  it 

Jll.oSen<jeB  affect  the  communii^,  and  all  offences  affect  1^ 
individuals.  But  though  all  affbct  individuals,  some  are  iiqt^ 
offences  mffdnatriffilB,  and  are  therefore  pursued, -itfneces-iifl 
sity,  criminally. .  .That  ia  to  say.  they  are  pnrBiie4  directly  jirj 
by  the  Sovereign^  or  by  some .  subordinate  rqiresenting  the''^ 
Sovereign.     .-.  ■  :;  -^  r-,.   :...i<[  ,':\  ..'   y^^^ 

Where  the  offence  is  an  offence  against  h  ripiif  it  :miffU  r'* 
bepursued  ^in  all  cases)  either  by  the  injured  party,  or  by  ^ 
those  who  represent  him.    But,  foe  reasons  which  I  diall  * 
explain  at  large  when  I  arrive  at  the  distinction  in  ques* 
timi,  it  is  often  thought  expedient  to  convert  the  offeupe 
into  a  orime.  ;  That  is  to  say,  the  pursuit  of  it  is  not  l^ft  . 
to  the  discretion  of  the  injured  party  or  his  representatives^- 
but  is  assumed  by  the  Sovereign  or  by. the  subordinates  (tf 
the  Sovereign.    The  differences  between  Crimes  and  Civil  ^ 
Injuries,  .is  not  jto  be  sought  for  in  a  supposed  difference  > 
between  their  tendencies,  but  in  the  difference  between  the  > 
modes  wherein  they;  are  respectively  pursued,  or  wherein;  ; 
the  sanction  is  applied  in  the  two  cases.    An  offence  which 
is  pursued  at  the  discretion  of  the  injured  party  or  his.  re- 
presentative, is  ia  Civil  Injury.  An  offence  which  is  pursued 
by  the  Sovereign  or  by  the  subordinates  of  the  Sovereign,' 
is  a  Crime. 

In  many  cases  (as  in  cases  of  Libek  and  Assaults),  the 
same  offence  belongs  to  both  classes.  That  is  to  say  the 
injured  has  a  remedy  which  he  applies  or  not  as  he  likes. 
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and  the  Sovereign  reserves  the  power  of  visiting  the  offender 
with  punishment. 

That  the  distinction  should  have  been  referred  to  sup- 
posed differences  of  tendencies,  is  wonderful.  For,  in  diffe- 
rent countries,  the  line  between  civil  and  criminal  is  utterly 
different.  In  almost  all  rude  societies,  the  domain  of  Crimi- 
nal  Law  is  extremely  narrow  :*  and,  for  reasons  which  I  shall 
show  hereafter,  it  generally  enlarges  as  society  advances. 

The  distinction  does  not  consist  in  this :  that  the  mischief 
of  crimes  (as  a  class)  is  more  extensive  than  that  of  civil 
injuries  (as  a  class).  But  in  this ;  the  different  tendencies 
of  Civil  or  Criminal  Procedure  as  applied  in  certain  cases. 

It  follows  from  what  has  been  premised,  that  ^^^^^ 
in  distinguishing  relative  from  absolute  duties,  reutiT««id 
and  in  distinguishing  the  kinds  of  the  latter,  we  dutk^  ete. 
must  not  look  to  the  ultimate  scope  or  purpose  with 
which  duties  are  imposed.    For,  as  that  is  the  same  in  all 
cases,  it  can  never  enable  us  to  draw  the  distinctions  in 
question. 

A  relative  duty  corresponds,  as  I  have  said,  to  a  right : 
i.e.  it  is  a  duty  to  be  fulfilled  towards  a  determinate  person 
or  determinate  persons,  other  than  the  obliged,  and  other 
than  the  Sovereign  imposing  the  duty.  All  other  duties 
are  absolute. 

[All  duties  are  duties  towards  the  Sovereign,  and,  as 
towards  the  Sovereign,  are  relative.  By  "  relative,"  there- 
fore, as  applied  to  a  duty,  I  mean  a  duty  correlating  with  a 
right.  By  **  absolute,"  as  applied  to  a  duty,  I  mean  not 
a  duty  without  relations,  but  without  relation  to  a  right.] 

All  absolute  obligations  are  sanctioned  criminally :  they 
do  not  correspond  with  rights  in  the  Sovereign,  the  Public, 

*  Instances:  Bome;  ("yVr/irm,*' etc.)  England  (Anglo-Saxon);  ("Were- 
gUd**) Old  G^ermany.    In  the  latter countiy,  there  was  hardly  any  criminal 
law.     Merely  so  mudi  as  to  give  effect  to  civil  proceedings :  e.g»  In  cases  of 
offences  against  the  Government  and  the  Minister  of  Justice.    This  was  ne   . 
oessarily  the  case :  because  the  Sanction  of  Sanctions  is  always  Punishment. 


*  ■ 
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etc.*   They  do  not  correspond  with  rights  at  all    But  rights* 
to  enforce,  exist  in  persons  delegated  by  the  Sovereign. 

e.g.  In  England,  offences  against  absolute  duties,  like  all 
other  crimes,  are  said  to  be  offences  against  the  King,  be- 
cause it  is  part  of  his  office  to  pursue  those  offences  as  well 
as  other  crimes.t 

piftfawtioM  Absolute  duties  are  distinguishable  by  their 
Into  dniiai.     proximatc  or  immediate  purposes. 

The  proximate  purpose  of  some  is  the  advantage  of  Che 
party  obliged.'    And  these  I  style  self-regarding. 

The  proximate  purpose  of  others  is  the  advantage  of  per- 
sons indefinitely :  for  instianoe,  of  the  comnmnity  at  large, 
or  of  mankind  in  general.  I 

The  proximate  purpose  of  otliers  is  not  the  advantage  of 
<m)r  pierson  or  persons. 

^•^I^hall  adduce  examples  of  them  in  that  order. 
''  I)uUe9'towarifi9dfi  .;  / 

'  ViolatiGm" t>f  these  duties :  Drunkenness.^  Suicide.  | 
Fornication,  or  simple  breach  of  chastity,  not  accompanied 
by  violation  of  a  riglit  residing  in  another,  as  by  adultery; 
rape,  seduction.  (Rape  includes  injury  to  the  par^  ravished, 
and  to  others  who  have  an  interest,  etc.) 

There  can  be  no  right  as  against  self.  The  end  of  a  right 
is,  that  a  party  may  be  obliged  by  a  sanction  to  do  or  to  for- 

•  Forexamplet  of  bxeaclifis  of  absolute  obligatioiit,  «ee  Blackstone,  toL 
iv.  o.  IL  p.  160,  libel ;  Smuggling,  p.  154 ;  Umiiy,  p.  166 ;  Forestalling^ 
p.  168 ;  Bieadi  of  prison,  escape,  etc.,  p.  1S9 ;  Champerty,  ete.,  p.  184 ; 
Quarantine^  p.*  161 ;  Polygamy,  p.  168.    Other  exan^les,  pp.  115-187. 

Most  of  tlie  ofienoes  rtyled  pnammirt  a^  breaches  of  obligations  to- 
wards sodety  at  kzge.) 

t  Blaekstone,  L  868 ;  iiL  40 ;  It.  88. 

X  "  n  y  a  tnen  des  cas  o&  la  partie&Torisfe  (the  party  on  whom  a  right 
is  conferred)  n*est  que  le  public  entier,  et  non  pas  un  individu." — TraUet 
de  L^itL  Td.  L  p.  805. 

**  In  this  case,  the  only  persons  invested  with  corresponding  rights  are, 
persons  dothed  with  powers  In  Trust  for  the  Goyemment." — MarguuJ 
NoU. 

S  Blaekstone,  p.  64.  I  Blaekstone,  p.  188. 
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bear,  towards  a  determinate  person  or  persons.  But  the  act 
or  forbearance,  in  this  instance,  depends  upon  the  pleasure 
of  the  party.  To  give  him  a  right  to  an  act  or  forbearance 
to  which  he  himself  is  bound,  were  absurd. 

Duties  towards  persons  indefinitely^  or  totoards  the  sove* 
reiffn  imposing  tie  duty. 

Treason*  is  properly  an  offence  against  the  Sovereign. 
But  an  offence  against  a  member  of  a  sovereign  body  is 
often  80  oonsidered.f 

Duties  not  regarding  persons. 

Towards  God :  (Ascetic^  observances.)  (Blackstone,  vol. 
iv.  p.  43.) 

Towards  the  lower  animals. 

The  Deity,  an  infant,  or  one  of  the  lower  animals,  as  being 
the  party  towards  whom  a  duty  is  to  be  performed^  might  be 
said  to  have  a  right.  But  so,  in  the  same  case,  might  an 
inanimate  thing.    To  call  the  Deity  a  person,  is  absurd. 

*  Bladutone,  iv.  81. 

f  Offences  against  rights  residing  in  memben  of  sovereign  powers,  may 
be  oonsidered  bieadies  of  relative  duties. 
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^^^    III  a  former  Lectare  lontoed  upon  the  analysis  ; 
and  explanation  of  the  term  **  R^hts :  -  *  Meaning  >; 
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by  *'  rights,"  k^  rights ;  or  rights  which  owe  their,  being  !|^ 
to  the  express  or  tajdt  pommands  of  Monarchsor  Sovereign  1  :j 
bodies.-.  •  .  .••.••♦-••  ?-::w.v.v  ■■..•..  »:  >f/f;tt:-c-!?r^'r  ■■■-■;;j| 
V.  Now.  all  that  csn  be  affirmed  of  rights  etwMflfefiMfM  oK 
^raet  (— <Nr  all  that  can  be  affirmed  of  rights  i0;fMT^;/^^Mi/  v 
tkeir  Mtub  and  sarU),. nmoiantA  to  a  brief  and  barren  genet! .^ 
rality,  and  may  be  throst  into  a  single  proposition^  or  into  \ 
a  few  shicHt  propositions. 

Bnt  before  I  coold  shew  the  little  which  can  be  affirmed 
of  rights  in  abstract  (—or  before  I  could  shew  ibi9  little 
can  be  affirmed  of  rights  in  abstract),  it  was  necessary  that 
I  should  advert  to  permms,  as  bearing  rights  and  duties ; 
to  tkim^  and  ptrmm»^  as  suifecte  of  rights  and  duties ;  to  . 
aeti  and  /oriearamees^  as  objecU  of  rights  and  duties ;  and 
to  a  certain  capital  dUHncHan  which  obtains  between  rights 
themselves. 

Accordingly,  In  the  last  four  Lectures  I  caUed  your  at- 
tention to  the  following  leading  Ux^\c%  \  and  to  numerous  ^ 
wiordinate  topics,  with  which  they  are  inseparably  con- 
nected,  or  which  they  naturally  suggest : 

1st,  Permms,  as  invested  with  rights,  and  as  lying  under 
duties. 

2ndly,  I%viffs^  as  subjects  of  rights,  and  of  duties .  an- 
swering to  rights. 

Srdly,  Fersans,  as  placed  in  a  position  analogous  to  the 
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'position  of  things:  That  is  to  say,  not  as  invested  with 
rights,  or  as  lying  under  duties,  but  as  the  subjects  or  mat- 
ter of  rights  residing  in  other  persons,  and  availing  against 
strangers  or  third  persons. 

4thly,  Acts  and  forbearances^  as  objects  of  rights,  and 
of  duties  corresponding  to  rights. 

6thly,  and  lastly,  The  distinction  between  the  rights  which 
avail  against  persons  generally,  and  the  rights  which  avail 
against  persons  certain  or  determinate : — A  distinction  which 
the  Classical  Jurists  denoted  by  the  opposed  expressions, 
**  Dominium  et  Obligatio;*^  but  which  numerous  modem 
Civilians  (and  writers  upon  general  jurisprudence)  have 
marked  with  the  more  adequate  and  less  ambiguous  ex- 
pressions, '*  Jus  in  rem  et  Jus  in  personam!^ 

In  reviewing  these  various  topics  (and,  especially,  the 
principal  kinds  into  which  rights  are  divisible),  I  endea- 
voured to  prepare  the  way  for  such  a  definition  of  ''  Right" 
as  might  rest  upon  a  sufficient  induction :  as  might  apply 
indifferently  to  every  right ;  or  might  apply  to  any  right, 
without  regard  to  its  class.  Accordingly,  I  proceeded  to 
examine  the  import  of  the  term  ''  Right,"  considered  as  an 
expression  for  all  rights,  or  for  rights  abstracted  from  the 
generic  and  specific  differences  by  which  their  kinds  and 
sorts  are  separated  or  distinguished.  And,  in  attempting 
to  settle  the  import  of  the  term  ''  Right,"  I  considered  im- 
plicitly the  general  nature  of  the  duties  which  I  style  "  rela- 
tive:''  that  is  to  say,  which  correlate  with  riyhts,  or  answer  to 
corresponding  riyhts. 

But,  besides  the  Duties  which  I  style  ''  relative,"  there 
are  numerous  duties  which  have  no  corresponding  rights, 
or  no  rights  wherewith  they  correlate :  And  as  the  Analysis 
through  which  I  am  journeying  embraces  Duties  as  well  as 
Rights,  it  was  necessary  that  I  should  advert  to  duties  tvith' 
out  corresponding  rights,  as  well  as  to  duties  which  are  re- 
lative. 

Accordingly,  the  class  of  duties  in  question  (which  I  diSk- 
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ttngoish  from  relative  duties  by  the  negative  epithet  **  aimh 
Jute*')  were  also  considered  in  the  last  lecture. 

Every  legal  duty  ( — ^whether  it  be  relative  or  absolute, 
or  whether  it  be.od/t^o/io  or  oficium,)  is  a  duty  to  do  (or 
forbear  from)  an  outward  act  or  acts,  and  flows  from  the 
iCommand,  (signified  expressly  or  tacitly)  of  the  person  or 
:body  whidi  issot^ereifin  in  some  given  society. 
( . : .  To  fulfil  the .  duty  which  the  command  imposes,  is  juit      \ 
,Qr  rifiU..   That  is  to  say,  the  party  does  the  act,  or  the 
.party  observes.the  forbearance,  which  Ujuieum  or  direebm       \ 
by  the  author  of  the  command.* 

/  To  omit  (or  forbear  from)  the  act  which  the  command 
enjoins,  or  to  do  the  act  which  the  command  prohibits,  is 

ji  wrong  :or«iifi^.«^r-A  term  {denoting  (when  taken  in  its 

?.."■■■ 

*' '^ /at«^  is  that  wUcli  W  y 

JU^pi/ M derived  from lil^  or,rat]ier, 

irigki  is  pPobtUy  derived  from  toiiie  Ang^o-Sazon  Yerti,  whidi  eomes  with 
tarigo  from  a  eommon  root.  The  German  reekt^  gereeki,  rieiiig,  reekiau 
'(;«tQ  is  from  the  obaolete  rieil/ai  or  reekien  (dingo).  Hence  Bkkier,  a 
*jfldge.  Ladn ;  Biffin  Bm^  Bepila^  Seeinm.  (Wrong  =  Wrong;  the  oppo- 
'rite  of  FDctom.)  ' 

"  Andat/M^andfvA/aigiiify  thatwhidiia  commanded,  to  do  the  Latm 
;,JSj7iM»  and  Um  Gh«ek  IHimoii  denote  tl^ 

Manifestly,  a  metaphor  borrowed  from  measures  of  IcnglL  Something 
equal  to,  or  e?en  with,  a  something  to  which  it  is  compared.  iBqunm 
s  jus  gentium. 

-  Hie  abstmcts,  /tit^tM,— ^'auiimi,  dSUoton,  equity,  etc.,  denote  eonformitsr 
^to  CcHumand;  as  their  corresponding  concretes  denote  a  something  whidi 
is  commanded,  or  equal. 

Distinction  between  rigki  as  denoting  something  commanded,  and  as 
denoting  the  pbrition  of  flie  party  iatoards  whom  it  is  commanded.  To  do 
•right,  is  to  oibeja  eommand.  \*  To  kave  a  right,*  is  to  be  placed  in  sudi  a 
porition  that  another  is  commanded  to  do  or  forbear  towards  or  in  respect 
of  oneself. 

In  consequence  of  the  intimate  connexion  between  the  terms,  right  and 
obligation  are  often  used  indifferently.  J3,g,  In  old  German  Law  lan- 
guage, reckt  denotes  either.  So  in  Tulgar  English.  So  the  Latin  Jm  and 
odlu^atio.  The  French  droU,  and  the  Italian  driiio,  are  free  from  this 
jonbiguity.    The  Greek  esfouita  is  equivalent  to  faeulioi^  poiHta%. 
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largest  signification)  every  act,  forbearance,  or  omission, 
which  amounts  to  disobedience  of  a  Law  (or  to  disobe- 
dience of  any  other  command)  emanating  directly  or  cir- 
cuitously  from  a  Monarch  or  Sovereign  Number. — ''  Gene- 
raliter  injuria  dicitur,  amne  quod  nonjure  fit.'' 

A  party  lying  under  a  duty,  or  upon  whom  a  duty  is  in- 
cumbent^ is  liable  to  evil  or  inconvenience  (to  be  inflicted 
by  sovereign  authority),  in  case  he  disobey  the  Ciommand 
by  which  the  duty  is  imposed.  This  conditional  evil  is  the 
Sancliom  which  enforces  the  duty,  or  the  duty  is  sanctioned 
by  this  conditional  evU:  And  the  party  bound  or  obliged, 
is  bound  or  obliged,  because  he  is  obnoxious  to  this  evil, 
in  case  he  disobey  the  command. — ^That  bond,  vinculum,  or 
liffamen,  which  is  of  the  essence  of  duly,  is,  simply  or  merely, 
liability  or  obnoxiousness  to  a  Sanction, 


Now  it  follows  from  these  considerations,  that,  before  I 
can  complete  the  analysis  of  legal  riyht  and  duty,  I  must  ad- 
vert to  the  nature  or  essentials  of  legal  Injuries  or  Wrongs, 
and  of  l^al  or  political  Sanctions. — As  Person,  Thing,  Act 
and  Forbearance,  are  inseparably  connected  with  the  terms 
''  Right"  and  "  Duty,"  so  are  Injury  and  Sanction  imported 
by  the  same  eipressions. 

But  before  we  can  determine  the  import  of  obUgatum, 
''Injury"  and  ''Sanction"  (or  can  distinguish  sJi^SmL. 
the  compulsion  or  restraint,  which    is  impued  Wiii,inten. 
in  Duty  or  Obligation,  from  that  compulsion  or  ^^i^'' 
restraint  which  is  merely  physical),  we  must  try  ^'^•^ 
to  settle  the  meaning  of  the  following  perplexing  terms: 
namely.  Will,   Motive,   Intention,  and   Negligence : — In- 
cluding, in  the  term  "  Negligence," — ^those  modes  of  the  cor- 
responding complex  notion,  which  are  styled  "  Temerity"  or 
"  Rashness,  Imprudence  or  Heedlessness." 

Accordingly,  I  shall  now  endeavour,  to  state  or  suggest 
the  significations  of  "  Motive"   and  "  Will."    In  other 
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words,  I  shall  attempt  to  distinguish  desires,  as  determinuiff 
to  acts  or  forbearances,  from  those  remarkable  desires  which 
are  named  volitions^  and  by  which  we  are  not  determined  to 
acts  or  forbearances,  although  they  are  the  immediate  ante- 
cedents of  such  bodily  movements,  as  are  styled  (strictly 
and  properly)  human  acts  or  actions. 
Ap6ktgy$or  Nor  is  this  incidental  excursion  into  the  Philo^ 
'^SSSnP^  sophy  of  Mind  a  wanton  digression  from  the  path 
-inu.'^eto.    ^iij^jh  jg  marked  out  by  my  subject 

For  (first)  the  party  who  lies  under  a  duty  is  bound  cnr 
obliged  by  a  sanction.  This  conditional  evO  determines  or 
inclines  his  mil  to  the  act  or  forbearance  enjomed.  In  other 
language,  he  wishes  to  avoid  the  evil  impending  from  the 
Law,  although  he  may  be  averse  from  the  fulfilment  of  the 
outy  which  the  Law  imposes  upon  him. 

Consequently,  if  we  would  know  precisely  the  import  of 
**  Duty,'*  we.  must  endeavour  to  clear  the  expressions  **  Mo- 
tive" and  ''Will'-  from  the  obscurity  with  which  they  have 
been  covered  by  phflosophical  and  popular  jargon. 

2ndly,  The  ohjeets  of  duties  are  acts  and  forbearances. 
But  every  act,  and  every  forbearance  from  an  act,  is  the 
consequence  of  a  volition,  or  of  a  determination  of  the  will. 
Consequentiy,  if  we  would  know  precisely  the  meaning  of 
act  and  forbearance,  and,  therefore,  the  meaning  of  duty  or 
obligation,  we  must  try  to  know  the  meaning  of  the  term 
••  Will'* 

Srdly,  Some  injuries  are  intentional.  Others  are  conse- 
quences of  neffliffcnee  (m  the  large  signification  of  the  term). 
Consequentiy,  if  we  would  know  the  nature  of  injuries  or 
wrongs,  and  of  various  important  difierences  by  which  they 
are  distinguished,  we  must  try  to  determine  the  meanings 
of  "Intention"  and  ** Negligence." 

It  is  absolutely  necessaiy  that  the  import  of  the  last- 
mentioned  expressions  shoidd  be  settied  with  an  approach 
to  precision.  For  both  of  them  run,  in  a  continued  vein, 
through  the  doctrine  of  injuries  or  wrongs;   and  of  the 
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rigbts  and  obligations  which  are  begotten  by  injuries  or 
wrongs.  And  one  of  them  (namelj,  "  Intention''),  meets  us 
at  every  step,  in  every  department  of  Jurisprudence. 

But,  in  order  that  we  may  settle  the  import  of  the  term 
"  Intention/'  we  must  settle  the  import  of  the  term  "Will." 
For,  although  an  intention  is  not  a  volition,  the  facts  are 
inseparably  connected.  And,  since  "  Negligence"  implies  the 
absence  of  a  due  volition  and  intention,  it  is  manifest  that 
the  explanation  of  that  expression  supposes  the  explanation 
of  these. 

Accordingly,  I  will  now  attempt  to  analyze  the  expres- 
sions "Will"  and/' Motive." 

.    Certain  parts  of  the  human  body  obey  the  will.     Th«  wm. 
Changing  the  expression,  certain  parts  of  our  bodies  move 
in  certain  ways,  so  soon  as  we  mil  that  they  should.     Or, 
changing  the  expression-again,  we  have  the  power  of  moving 
in  certain  ways,  certain  parts  of  our  bodies. 

Now  these  expressions,  and  others  of  the  same  import, 
merely  signify  this : 

Certain  movements  of  our  bodies  follow  invariably  and 
immediately  our  wishes  or  desires  for  those  same  move- 
ments :  Provided,  that  is,  that  the  bodily  organ  be  sane, 
and  the  desired  movement  be  not  prevented  by  an  outward 
obstacle  or  hindrance.  If  my  arm  be  free  from  disease, 
and  from  chains  or  other  hindrances,  my  arm  rises,  so  soon 
as  I  wish  that  it  should.  But  if  my  arm  be  palsied,  or 
fieistened  down  to  my  side,  my  arm  will  not  move,  although 
I  desire  to  move  it. 

These  antecedent  wishes  and  these  consequent  move- 
ments, are  human  volitions  and  acts  (strictly  and  properly 
so  called).  They  are  the  only  objects  to  which  those  terms 
wiU  strictly  and  properly  apply. 

But,  besides  the  antecedent  desire  (which  I  style  a  voli- 
Han),  and  the  consequent  movement  (which  I  style  an  act), 
it  is  commonly  supposed  that  there  is  a  certain  "Will'* 
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which  is  the  cause  or  author  of  both.  The  desire  is  com- 
mouly  called  an  act  of  the  ^biS;  or  is  supposed  to  be  ail 
effect  of  a  jxwer  or/aeulfy  of  wittinff,  supposed  to  reside 
in  the  man. 

'.That  this  same  ''«7t27''liB' just  nothing  at  all,  has  been 
proved  {in  my  opinion)  beyond  controversy  by  the  lateDr. 
Brown:  Who  has  also ejqieUed^fii^  .4 

those- fancied  beings  called  ^*power%i*  ^bf' which^  this  4magi- 
nary  ^'tsv/T'  is  one«^{  Many  ^preceding  ^writerjk^^^hiEidli  Mated 
or  suggested  generally,  the  true  nature  of  the  rekti(Mi|bb^ 
tween  cause  and  effect  They  had  shewn  that  a  eaum^ 
llo^^ng  but  a  i^ven'^vent  invariably 'or  wually  jE?f ^^aoRui^ 
another  given  event ;  that  an  *^effed  &^^hing  but  it  given 
eveiit'lkivambly  ttyskoiiSJLj^f^^  ^evient ; 

tad  that  the  j90iMr  of/wtMbe^'i^the  effi^^  ascribed 

{a  ^the  cause/- is  merely  ta^)!iA>ridgi^^(^  tax 

obscure)  expression  for  the*  cartoinary'tafie^  and  ae^  '^ 
^uenoe  of  the  two  events.  ^'But  the  aiuthor  in  question^  in 
his  analysis  of  that  relatibii;  considered  the  subject  from  nu-  ^\ 
merous  aspects  equally  new  and  important  *- And  he  ivas  (I  -% 
believe)  the  first  who  understood  what  we  would  be  at;  when  j^ 
we  talk  about  the  WUl^  and  the  poyoer  or  faculty  ofwUimg.     J; 

All  that  I  am  able'  to  discover  when  I  wU'^  movraient     ? 
of  my  body,  amounts  to  this :  ^I  ^k  the  movement. -'  The     r 
movement  immediatefy-  follows  my  wish  of  the  "movement 
And  when  I  conceive  the  wisk,  I  ewpeet  that  the  movement 
wished  foiU  immediately  follow  it/*  Any  one  may  convince 
himself  that  this  is^the^whole  of  the  case;  by  carefully  ob-    :* 
serving  what  passes  in  himself,  when  ^emUs  to  inove  any 
of  the  bodily  organs,  which  are  said  to  obey  the  wiU^  or' the 
jtKMo^  or  ^cv%  of  willing.  ' 

For  further  proof,  I  must  refer  you  to  BroWn's  '  Ahdysis 
of  Cause  and  Effect.'*  A  detailed  exposition  of  the  subject, 

*  Brown's  Enquixy  into  the  Bdation  of  Gaiiae'  and  Effect    For  the 
Win  in  particular.  Part  1,  Section  8.  /     >      ! 

Mill'a  Analysis  of  the  Phenomena  of  the  Homan  Mind.    Gap.  24,  26. 
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were  utterly  iDOonsistent  with  the  limits  by  which  I  am  con- 
lined,  and  with  the  direct  or  appropriate  purpose  of  these 
Lectures. 

The  wishes  which  are  immediately  followed  by  Dominion  or 
the  bodily  movements  wished,  are  the  only  wishes  mited  to  bo- 
immediately  foUowed  by  their  objects.    Or  (chang-     ^  "*™' 
ing  the  expression),  they  are  the  only  wishes  which  conmm- 
mate  tkemadoee : — ^The  only  wishes  which  attain  their  ends 
without  the  intervention  of  means. 

In  every  other  instance  of  wish  or  desire,  the  object  of 
the  wish  is  attained  (in  case  it  be  attained)  through  a  mean  ; 
and  (generally  speaking)  through  a  series  of  means: — 
Each  of  the  means  being  (in  its  turn)  the  object  of  a  dis- 
tinct wish ;  and  each  of  them  being  wished  (in  its  turn)  as 
a  step  to  that  object  which  is  the  end  at  which  we  aim. 

For  example.  If  I  wish  that  ray  arm  should  rise,  the  de- 
sired movement  of  my  arm  immediately  follows  my  wish. 
There  is  nothing  to  which  I  resort,  nothing  which  I  wish, 
as  a  mean  or  instrument  wherewith  to  attain  my  purpose. 
Bat  if  I  wish  to  lift  the  book  which  is  now  lying  before 
me,  I  wish  certain  movements  of  my  bodily  organs,  and  I 
employ  these  as  a  mean  or  instrument  for  the  accomplish- 
ment of  my  ultimate  end. 

Again :  If  I  wish  to  look  at  a  book  lying  beyond  my 
reach,  I  resort  to  certain  movements  of  my  bodily  organs, 
coupled  with  an  additional  something  which  I  employ  as  a 
further  instrument  For  instance,  I  grasp  and  raise  the 
book  now  lying  before  me ;  and  voith  the  book  which  I  grasp 
and  raise,  I  get  the  book  which  I  wish  to  look  at,  but  which 
Kes  on  a  part  of  the  table  beyond  the  reach  of  my  arm. 

It  will  be  admitted  by  all  (on  the  bare  state-  Dominion  of 
ment)  that  the  dominion  of  the  will  is  limited  or  ^tJdto^i^ 
restricted  to  some  of  our  bodily  organs :  that  is  to  *»<^y<»«*«»^ 
say,  that  there  are  only  certain  parts  of  our  bodily  frames, 
which  change  their  actual  states  for  different  states,  as  (and 
so  mxm  as)  we  wish  or  desire  that  they  should.     Number- 
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less  movemehts  of  my  arms  and  1^  immediately  follow  my 
desires  of  those  same  movements.     But  the  motion  of  my 
heart  would  not  be  iounediately  afiected,  by  a  wish  I  might 
happen  to  conceive  that  it  shoidd  stop  or  quicken. 
BoBinkm  That  the  dominion  of  the  will  extends  not  to 

tends  not  to  the  mind,  may  appear  (at  first  sight)  somewhat 
^  ■■"•  disputable.  It  has,  however,  been  proved  by  the 
writers  to  wbom  I  have  referred.  Nor,  indeed,  was  the 
proof  diflScult,  ao  soon  as  a  definite  meaning  had  been 
attached  to  the  term  wUl.  Here  (as  in  most  cases)  the 
confusion  arose  from  the  indefiniteness  of  ihe  langoi^  by 
which  the  mbfecU  of  the  inquiry  were,  denoted* 

If  volitions  be  nothing  but  wishes  immediately  followed 
by  Jtheir  objects,  it  is  manifest  that  .the  mind  is  not  obedi- 
ent to  the  will.  In  other  words,  it  will  not  change  itsoe- 
hudi  tor, different  states  or  oonditioios,  a»  (and  so  eoan  as)  it 
is  wished  or  desired  that  it  should.  Try  to  recall  an  absent 
thought,  or  to  banish  a  present  thought,  and  you  wiU  find 
that  your  desire  is  not  immediately  followed  by  the  attain- 
ment of  its  object.  It  is,  indeed,  manifest,  that  the  attempt 
would  imply  an  absurdity.  Unless  the  thought  desired  be 
present  to  die  mind  already ^  there  is  no  determinate  object 
at  which  the  desire  aims,  and  which  it  can  attain  immedi' 
atefy,  or  without  the  intervention  of  a  mean.  And  to  de- 
sire the  absence  of  a  thought  actually  present  to  the  mind, 
is^to  conceive  the  thought  of  which  the  absence  is  desired, 
and  (by  consequence)  to  perpetuate  its  presence. 

Changes  in  the  state  of  the  mind,  or  in  the  state  of  the 
ideas  and  desires,  are  not  be  attained  immediately  by  de- 
siring those  changes,  but  through  long  and  complex  series 
of  intervening  means,  beginning  with  desires  which  reaUy 
are  volitions.* 

Y6btictm,whML  Our  dcsires  of  those  bodily  movements  which 
immediately  follow  our  desires  of  them,  are  therefore  the 
only  objects  which  can  be  styled  volitions ;  or  (if  you  like 

*  Examples :  Taking  up  a  book  to  banisli  an  importunate  tkoughi. 
Looking  into  a  book  to  recoTer  an  absent  thought. 
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the  expression  better)  which  can  be  styled  acts  of  the  will. 
For  that  is  merely  to  afSrm,  ''  that  they  are  the  only  desires 
which  are  followed  by  their  objects  immediately,  or  with- 
out the  intervention  of  means."  They  are  distinguished 
from  other  desires  by  the  name  of  volitions,  on  account  of 
iiis,  their  essential  or  characteristic  property. 

And  as  these  are  the  only  volitions ;  so  are  the  -a«*^  ^J>^ 
bodily  movements,  by  which  they  are  immediately  followed, 
the  only  acts  or  actions  (properly  so  called).  It  will  be  ad- 
mitted on  the  mere  statement,  that  the  only  objects  which 
can  be  called  acts,  are  consequences  of  Volitions.  A  volun- 
taiy  movement  of  my  body,  or  a  movement  which  follows  a 
volition,  is  an  act.  The  ^voluntary  movements  which  are 
the  consequences  of  certain  diseases,  are  not  acts.  But  as 
the  bodily  movements  which  immediately  follow  volitions,  are 
the  only  ends  of  volition,  it  follows  that  those  bodily  move- 
ments are  the  only  objects  to  which  the  term  *'  acts ''  can 
be  applied  with  perfect  precision  and  propriety. 

The  only  difficulty  with  which  the  subject  is  KamegorMti 
beset,  arises  from  the  concise  or  abridged  manner  t^'Srtii^ 
in  which  (generally  speaking)  we  express  the  ob-  «»««»q»««««- 
jects  of  our  discourse. 

Most  of  the  names  which  seem  to  be  names  of  acts,  are 
names  of  acts,  coupled  vnth  certain  of  their  consequences. 
For  example.  If  I  kill  you  with  a  gun  or  pistol,  I  shoot  you : 
And  the  long  train  of  incidents  which  are  denoted  by  that 
brief  expression,  are  considered  (or  spoken  of )  as  if  they 
constituted  an  act,  perpetrated  by  me.  In  truth,  the  only 
parts  of  the  train  which  are  my  act  or  acts,  are  the  mus- 
cular motions  by  which  I  raise  the  weapon;  point  it  at 
your  head  or  body,  and  pull  the  trigger.  These  I  mil.  The 
contact  of  the  flint  and  steel ;  the  ignition  of  the  powder, 
the  flight  of  the  ball  towards  your  body,  the  wound  and 
subsequent  death,  with  the  numberless  incidents  included 
in  these,  are  consequences  of  the  act  which  I  will.  I  will 
not  those  consequences,  although  I  may  intend  them. 
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OtaMoBor  Nor  is  this  ambiguity  confined  to  the  names 
«pBft^  by  which  our  actiaiu  are  denoted.  It  extends  to 
the  term  ''will ;'  to  the  term  '*  volitions ;'  and  to  the  term 
*f  acts  of  the  will''  In  the  case  which  I  have  just  stated, 
(/should  be  sajd  to  will  the  whole  train  of  incidents;  al- 
^though  I  should  only  will  certain  muscular  motions,  and 
shdajd  intend  those  opnsequeno^  which  constitute  the  rest 
9f  the  train.  But  th^  f urilier  explanation,  of  these  and  other 
ambiguities,  .mu^t  be  reserved  for  the  explanation  'oi-  the 
tisrm '' iotentbu^V     :.:.-,  .  -■   >V:i 

nMmmi  .  TIh)  desires  of  those  bodily  movements  which 
y?H  ..-;.  •  iiQfoediately.follow.our  desires  of  thmn,  are  im« 
puMf..<aii^.'feAV6?md)  tq  an  imaginary. . being,  which  is  ^ 

iqifiginary  being  is  said  to  be  (ktermin^^to  yuitian^  by  Mih 

■-.'"./-  *    ■     ■ 

^^  ^^  which  (tmislAted  into  <intelli^ble,*daDguage)  merely 

^.f"^-     .means  this ;\lirjsh:a- certain  ^bjectv'i That  obj^  is  not 

^p^]      attainable  umMsfio/a^/.by  the  wish  ordeinre  itself.    But 

'      it  is  attaiufdile.  by iineUiA-  ^*  bodily  motements  which  will 

immediately: IoUbw  «iy^  pf  them^;.  Por  the  purpose  of    -^ 

attaining  fiat  whidi  I  cannot  attain  by  «  wish,  I  wish  the  .    ■:[ 

moyonents  frbicb  ^wfll  immediately  follow  my  wish^  and  .  ^ 

firon^k  which  I  exp^.to  attain  the  object  which  is  tfaeeod 

pf  jny  desirpq^  (as  in.tbQ  foregoing  instance  of  the  book). . ;      :^' 

uokwm  to     ^  >:  A'  motive^  then,  is  a  ^h  causing  or  preQe4ing    .^. 

^ff^.  '.,  aypUtiQU^I — ^A/ wish;  for  a  something  not  to  be   vi! 

attained  by  tigri^huig  it,  but  which  thq  party  believes  he    1^ 

flhaU  probably ^!r.Mrtainlyiittain»  by  ipi^aiM.Qf  those  wishes  .  /^ 

whipbare:styjie4'acts  of  the  Willi  :..'>     i  >     j. 

iibcimto  .  \  (In  a  certain  sense,  motives  may :prjM»de  mo- 

z"^***^     r»  tivi»  p  :wcll  as  acts  of  therwill.  :.  For  the  desired      : 

.object  which ris.sfddtp  determine  the IviU ; may  itself  be 

desired  as  a  -  mean  to  an'  ulterior  purpose, ;.  In  w.hich  case, 

'the  desire  of  the  object,  which  is  the  ul^mate  end,  prompts 

the  desire  which  immediately  precedes  the  volition. 
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[Give  instance.] 

That  the  will  should  have  attracted  great  at-  why  the  vm 
tention,  is  not  wonderful.     For  by  means  of  the  ^nl^'2!* 
bodily  movements  which  are  the  objects  of  voli-  **''*'^- 
tions,  the  business  of  our  lives  is  carried  on.  That  And  been 
the  will  should  have  been  thought  to  contain  some-  tenout. 
thing  extremely  mysterious,  is  equally  natural.   For  voUtions 
(as  we  have  seen)  are  the  only  desires  which  consummate 
themselves :  the  only  desires  which  attain  their  objects  with- 
out the  intervention  of  means. 


See  Mr.  Locke ;  Chapter  on  Power  and  Will. 

His  mistake  was  this.  He  perceived  (though  obscurely)  that 
we  mean  by  the  ''will''  or  by  ''volitions/'  desires  which  consum- 
mate themselves,  or  which  are  followed  immediately  by  their  ob« 
jects.  And  if  he  had  asked  himself,  "  what  desires  are  attained 
by  merdy  desiring  them?"  he  would  have  arrived  at  the  solu- 
tion reserved  for  Dr.  Brown. 


[The  following  passage  in  Uobbes  is  referred  to  by  Mr.  Aus- 
tin]:— 

"  In  Deliberation  the  last  Appetite  or  Aversion  immediately 
adhering  to  the  action,  or  to  the  omission  thereof,  is  that  we  call 
the  Will;  the  Act  (not  the  faculty)  of  Willing.  And  Beasts  that 
have  Deliberation  must  necessarily  also  have  Will.  The  De- 
finition of  the  Will  commonly  given  by  the  Schools,  that  it  is  a 
rational  Appetite,  is  not  good.  For  if  it  were,  then  there  could 
be  no  voluntary  Act  against  Beason«  For  a  voluntary  Act  is 
that  which  proceedeth  from  the  Will  and  no  other.  But  if  in- 
stead of  a  rational  Appetite,  we  shall  say  an  Appetite  resulting 
from  a  precedent  Deliberation,  then  the  Definition  is  the  same 
that  I  have  given  here.  Will  iherefcre  i$  the  last  Appetite  in 
DeUberating.  And  though  we  say  in  common  Discoxu*se,  a  man 
had  a  Will  once  to  do  a  thing  that  nevertheless  he  forbore  to  do ; 
yet  that  is  properly  but  an  Inclination,  which  makes  no  Action 
voluntary ;  because  the  action  depends  not  of  it,  but  of  the  last 
Inclination  or  Appetite." — Leviathan,  p.  28,  Edit.  1651. 
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Fragments. 

,  ■ 

The  objects  of  wishes  or  desires  are  desired  simply  or  abso- 
lately^  or  they  are  desired  for  their  effects  or  conseqaencea. 
Changing  the  expression^  the  objects  of  wishes  or  desires  are  de- 
sired as  eiub,  or  they  are  desired  as  meam  to  ends. 

For  example^  I  may  desire  money  for  the  sake  of  the  advan- 
iages  which  it  would  prckmre;  or  (by  yirtue  of  that  process  of 
association  which  I  think  it  needless  to  explain)  I  may  wish  fiir 
money  without  adverting  to  those  advant^giesy  or  to  any  of  the 
consequences  which  would  follow  the  attainment  of  my  desire. 

And  the  remark  which  I  have  applied  to  posiiive  desires,  will 
also  apply  to  those  neffotive  desires  which  are  styled  aver9um$.  I 
may  wish  to  avoid  a  given  pain  in  prospect,  without  canying  my 
iittention  beyond  that  given  object.  Or  I  may  wiah  that  an  event 
in  prospect  may  not  happen,  on  account  of  some  consequence 
whidi  would  certainly  or  probably  follow  it,  and  from  whidi  I 
ammverse. 

'  If  we  steadily  keep  in  view  this  simple  and  obvious  truth,  I 
think  that  we  may  approach  to  the  true  distinctions  between 
Motive,  Will,  and  Intention. 


j 
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Vohmimy. — ^Double  meaning  of  the  word  vobmiary. 

First,  a  voluntary  act  is  any  act  done  in  pursuance  of  a  voli- 
tion ;  Le.  nnaei  (#.  #.)  with  such  of  its  intentional  consequences 
as  are  included  in  its  import ;  e.  g.  submission  to  pumshment,  in 
consequence  of  a  knowledge  that  resistance  would  be  fruitiess.  ' 

Secondly,  a  voluntary  act  is  an  act  done  in  consequence  of  an 
act  of  the  will,  at  determined  by  certain  tnotioee.  This  last  sense 
includes  several  related  yet  different  senses;  e.g.  a  voluntary  act, 
as  opposed  to  an  act  done  for  a  valuable  consideration :  a  volun- 
tary act,  as  opposed  to  an  act  done  in  apprehension  of  pain. 

Spontaneoue.    Mr.  Bentham  says,^ 

**  I  purposdy  abstain  from  the  use  of  the  words  vobmiary  and 
iwobmiary,  on  account  of  the  extreme  ambiguity  of  thmt  signifi« 
cation.    By  a  voluntary  act  is  meant  sometimes,  any  act  in  the  '( 

performance  of  which  the  will  has  had  any  concern  at  all;  in  this  i 

sense  it  is  synonymous  to  'intentional;'  sometimes,  such  acts 
>;.i  •  only,  in  the  production  of  which  the  will  has  been  determined  by 

^  '  Principles  of  Morals  and  Legislation/  pp.  82,  79,  81. 
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moiifet  not  of  a  painfiil  nature :  in  this  sense  it  is  synonymooa 
with  nnoonstrained  or  uncoerced;  sometimes  such  acUoiUjf,  m 
the  produdion  qf  which  the  will  hoe  beem  determined  by  mMoee 
which,  whether  of  the  pleasorable  or  psinfid  kind;  oociurred  to  a 
man  himsdf,  without  being  suggested  by  anybody  else;*  in  this 
sense  it  is  synonymous  with  jpon/on^oiff . 

''The  sense  of  the  word  'involuntary'  does  not  correspond 
completely  to  that  of  the  word  'Toluntary/  Involuntary  is  used 
in  opposition  to  intentional  and  to  unconstrained ;  but  not  to 
spontaneous.'' 


'•  N^ 


t  Tsther/by  motires  Mertbui  those  wludi  sie  in  qnestioiL 
piooeediiig  from  the  Mord  Ssnction,  are,  with  refatDoe  I 

Prind{dfls,  eto.,  p.  8S0.— JfoyMo/ 1 


'.    '•  . 


. . .  1 '. 


4 


■■\^>    ■..  ;  .  ■.■■■-  '.'•■■  :•  .      .        ■         ■.-:'.•.■•■■■■.. 

■^S    ..     »    ■  .      ■■    »  .    •         •  •.:.•■ 

K^v  90       ^  •  -^LMTUBIB  ON  / /^ 

- 
p  '  • 

•    ./"■■"'  ■•■  T.'*«" 


'■i  ■ 


f. 


f:  "?-.['■  •:> 


J     I 


r"      o;  JO.-:-       ;'•'  •     •.LECTipUB  .  ^SIX, .   ,:..,.., 

^.•  r".      .  .  •  • 

>'■..     -■        -,  .  ...-■:        ■.,. 

j^. :     Im  the  .pfeoe^iugiieotareB,  I  haye.  «D4eavpvired  to  analyse 

the  eipRwioiit  ^*Jej^  Bi^lt  iuul  tDufy,^'^^^ 
'^^-      yn^ra/Epfrthe  sattueor  essenoe  of  &^  .Si^iUt  oniof  ite* 

Before  I  can  complete  the  analysis  of  *' Right''  and 

Duty/'  or  before  I  can  determine  completely  the  import  of 

^tiibae  complex  terms,  I  most  advert  in  a  general  manner 

tbl^;al  Injuries  or  Wrongs,  and  to  legal  or  political  Sane- 


.1..  ■ 
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tions, 

:  But  before  I.  coiild  proceed  to  the  connderation  of  In- 
juries and  Sanctions,  or  could  distinguish  Duty  or  Obliga- 
tion from  physical  compulsion  or  restraint,  it  was  neces- 
sary that  I  diould  examine  the  meaning  of  ''Will''  and 
''Motive,"  ^  Intention"  and  "Negligence:"  Including,  in  the 
term  "  N^igence,"  negligence  strictly  so  called ;  with  the 
closely  allied,  though  somewhat  different  notions,  which  are 
styled  "Rashness "  or  " Temerity,"  and  " Heedlessness." 

Accordingly,  I  examined,  in  the  last  Lecture,  the  mean- . 
ing  of  "Will"  and  "Motive;"  and  I  now  proceed  to  the^ 
import  of  "  Intention  "  and  "  Negligence." 


^' 


T 
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YoKtioBt  and      •^  ^  Stated  iu  my  last  Lecture,  some  of  our  -  Ij 

^'••^'^        wishes  or  desires  are  foUowed  tmiMeSo/^  by  their  | 

y-;.'  objects.  In  other  words,  some  of  our  wishes  or  desires 
consummate  themselves,  or  attain  their  appropriate  ends 
without  the  intervention  of  means.  l 
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The  only  wishes  or  desires  which  consummate  themsdves^: 
are  wishes  or  desires  for  certain  movements  of  our  own 
bodily  organs.  All  our  other  desires  attain  their  appro* 
priate  ends,  by  means,  or  series  of  means :  by  means  of  the 
bodily  movements  which  immediately  follow  our  desires  for 
them,  or  by  means  of  those  bodily  movements  coupled  with 
additional  means. 

[The  bodily  movements  which  we  will,  or  which  imme- 
diately follow  our  desires  of  them^  are  not  desired  for  them?, 
selves,  but  for  their  consequences.  They  are  not  desired  ais 
etidi,  but  as  uleans  to  ends. 

This  (I  believe)  will  hold  universally.  The  movements  in 
Umnselves  are  perfectly  indifferent  objects,  and  derive  all 
their  inteirest. from  4he  purposes  which  they  subserve.]  -  ,  o 
.  The  desires  for  those  bodily  movements  which  inime4 
diately  follow  our  desire^  for  them,  are  sometimes  styk^ 
*'  palitians  /* — ^more  frequently, "  determinations  of  the  wHH,^- 
M  of  **  the  power  or  frculty  of  willing/'  For  here  {as  in 
other  cases  of  cause  and  effect)  the  customary  sequence  <^ 
the  bodily  movement  upon  the  desire  immediately  preoe^ 
ding,  has  been  ascribed  to  a -fancied  something  styled  a 
^  power :"  A  **j}ower  of  miUing  '*  wluch  resides  in  the  man, 
aqd  by  virtue  where<rf  he  produces  the  movement  which  is 
the  instant  consequence  of  his  wish  for  it.  The  fonded 
Bomething  which  comes  between  the  wish  and  the  move- 
ment, is  commonly  styled  (with  more  brevity)  ''  the  WilL" 
And  whenever  I  find  occasion  to  mention  this  mysterious 
being,  I  will  (if  you  please)  call  it  so. 

For  the  structure  of  established  speech  forces  me  to  talk 
of  **  ttiUififi;**  and  to  impute  the  bodily  movements,  which 
immediately  follow  our  desires  for  them,  to  *'  tAe  WiU.*' 

To  discard  established  terms,  is  seldom  possible;  and, 
.where  it  is  possible,  is  seldom  expedient.     A  familiar  ex- 
\ '  pression,  however  obscure,  is  commonly  less  obscure,  as  well 

[;  as  more  welcome  to  the  taste,  than  a  new  and  strange  one. 

Instead  of  rejecting  conventional  terms  because  they  .are 
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ambignouB  and  obscure,  we  shall  commoDly  find  it  better 
to  explain  their  meanings,  or  (in  the  language  of  Old 
Hobbes)  **  to  sniff  them  with  distinctions  and  definitions/' 
Accordingly,  I  shall  talk  of  "wUling;"  of  "determina- 
tions  of  the  will;''  and  of  *'  motives  determining  the  will/' 
Bat  all  that  I  mean  by  those  expressions,  is  thiB.  **  To 
will/'  is  to  toisk  or  deHre  certain  of  those  bodily  movements 
which  immediately  follow  our  desires  of  them.  A  "  deter- 
h  minaHan  of  the  will,''  or  a  **  volition,''  is  a  wish  or  desire  of 

the  sort    A  ^'  motive  determining  the  will,"  is  a  wish  mot  a 
volition,  but  suggesting  a  wish  which  is.    The  wish  styled 
a  *'  motive/'  is  not  immediately  followed  by  its  appropriate 
object  %  But  the  bodily  movement  which  is  the  appropriate 
object  of  the  tH>/f /ton,  seems  to  the  party  a  certain  or  pio- 
-babto  iMOii  for  attaining  the  something  which  is  the  i^ 
propriate  object  of  the  motive.     In  case  that  something  be 
wished  as  a  mean  to  an  ulterior  object,  the  wish  of  the 
' idterior  object  is  a  motive  to  a  motive;  as  the  wish  of  the 
^imterveni^  mean  is  a  motive  to  the  volition. 
Aaii.  The  bodily  movements  whi6h  immediatdy  fol- 

low oar  desires  of  them,  are  the  only  haman  ac/!9,  strictly 
and  properly  so  called.  For  events  which  are  not  willed, 
are  not  acta;  and  the  bodily  movements  in  question  are 
the. only  events  which  we  will.  They  are  the  only  objects 
which  follow  our  desires,  without  the  intervention  of  means. 
But  as  I  observed  in  my  last  Lecture,  most  of  the  niames 
which  seem  to  be  names  of  acts,  are  names  of  acts,  strictly 
and  properly  so  called^  coupled  with  mare  or  fewer  of  their 
eoneequencee. 

I  And  as  the  names  of  acts  comprise  certain  of  their  con- 

sequences, so  it  is  said  that  those  consequences  are  willed, 
although  they  are  only  intended.  In  the  case  which  I  have 
just  supposed,  it  would  be  said  that  I  willed  the  conse- 
quences of  my  voluntary  muscular  movements,  as  well  as 


f^,_  the  movements  themselves. 


Nor  is  it  in  our  power  to  discard  these  forms  of  speech^ 


'•1 


i* 


I 


S.J 


V, 


» 


I 

I 


fi. 


c 


I' 
i 


I 


» 


JURISPRUDENCE.  93 

idthough  they  involve  the  nature  of  will  and  intention  in 
thick  obscurity.  They  are  inseparably  interwoven  with  the 
rest  of  established  language ;  and  if  we  attempted  to  change 
them  for  new  and  precise  expressions,  we  should  either  re- 
sort to  terms  which  others  would  not  understand,  or  to 
tedious  circumlocutions  which  others  would  not  endure.  To 
analyse,  mark,  and  remember,  their  complex  import,  is  all 
that  we  can  accompUsh. 

Accordingly,  I  must  often  speak  of ''  acts,**  when  I  mean 
''^aeta  and  tkeir  consequences;**  and  must  often  speak  of 
those  consequences  as  if  they  were  mtted,  though,  in  truth, 
ihej  are  intended. 

And  here  I  must  pause  a  moment  for  the  pur-  zmmma 
pose  of  correcting  a  mistake  which  I  made  in  a  ^^^ 
former  Lecture. 

In  that  Lecture,  I  distinguished  acts  into  acts  internal, 
and  acts  ewtemal:  Meaning  by  acts  internal,  volitions  or 
determinations  of  the  will ;  and  meaning  by  acts  external, 
the  bodily  movements  which  are  the  appropriate  objects  of 
volitions. 

I  am  convinced,  on  reflection,  that  the  terms  are  needless, 
and  tend  to  darken  their  subjects.  The  term  "volitions," 
or  the  term  ''  determinations  of  the  will,''  sufficiently  de- 
notes the  objects  to  which  I  applied  the  term  "internal 
acts:''  And  it  is  utterly  absurd  (unless  we  are  talking  in 
metaphor)  to  apply  such  terms  as  ''  act "  and  ''  movement " 
to  menial  phenomena.  I,  therefore,  repudiate  the  term  ''in- 
temalacis;**  and,  with  that  term,  the  superfluous  distinction 
in  question.  I  hastily  borrowed  the  distinction  from  the 
woiks  of  Mr.  Bentham :  *  A  writer,  whom  I  much  revere, 
and  whom  I  am  prone  to  follow,  though  I  will  not  receive 
his  dogmas  with  blind  and  servile  submission.     Impostors 

'  ^  **  In  the  second  place,  acts  may  be  distingmshed  iDioexUmal  and  mi- 
iermml.  By  external  are  meant  corporal  acts ;  acts  of  the  body  :  by  internal, 
mental  acts ;  acts  of  the  mind  :  llius,  to  strike  is  an  external  or  exterior 
act :  to  intend  to  strike,  an  internal  or  interior  one." — BefUkam,  Frineipiet, 
efc,  p.  70. 
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-  ttimet'Srom  their  disciples  *' prostration  of  the  uhderstatid^ 

-.  io^'-  because  their  doctrines  will  not  endure  examination^ 

-"-  I  'Agnail  of  Mr.  Bentham's  genius  may  provoke  inquiry ;  and 

;  V    '-'[  ix^y  1^  satisfied  with  the  ample  and  genuine  admiration, 

^  ;fV  V  ^hich  his  Writings  "will-  infallibly  extort  from  scrutinisTng 

^.^  '-aildimparttBl judges.' ^^-'•^'  '^-'-!:'^^''^   *■     ::'■/••  ■■; 

^/  i&iaa^m'^i    -The  bodily  movementsrwhidh  immediately  foU      [^ 


W^^-  ptcmSmh   lo^o^  desires  of  them;'iBi^  M<#^Q>roperly  sd 
^^-  ^?^T^  ^called),    •■  i-  ■'    •:■  ^  '-'-•  '^-^  J  .X^:«*^--v^*'^-': ' 
<'■   ;     MMM4«0ia  f/  v'But  ^wrenr  aflt  is  followed  hv Min&timiM6§  ^^.and 


9^  f  >■  But  eveiy-aot  is  followed  by  W9iae^ui9kM  f  mid 
^; :  1^  aUd  attended  by  etMMMi«ito(iSfi  ^which  are  rtyled'^tts  ^i 
^'-        cumstaneei.  .  y'"^:  ' /^  (y.^  ^4i 

1  Tbfdeurtt  the  ^,  is  to  te^ 

.^^^^      is  to  fiifair£?ithbse  eonsequeftoes^y^^^v  r,.  ->  ;  >  li  ;xr  -^ 

^H:'^l>^^^^  itself  is  intended  as  well  as  mOMl'*^'  For  emf 
^  iniS^Sim  is  aecomiMuiied  by  an  ^peotatlbir'W  beKef,  that  the 
lx>dily  taioveibent  wished  will  immediittel^  folldw  the  wish. ' 
^r  /  A  consequence;of  the  act  is  never  wiUed:  For  none  but 
acts  themselves  are  the  appropriate  objects  of  volitions.  Not* 
is  it  always  intended.  For  the  party  who  wills  the  act,  may 
not  expect  the  consequence*  If  a  conseiquence  of  the  act 
be  desired,  iSL  v^  probably  intended.  But  (as  I  shall  show 
immediately)  an  fii/Mc/(M?  consequence  is  not  alwajrs'  deekiid. 
Intentions,  therefore,  regard  hcie;  ^r  they  r^ard  the  cM^ 
eequenoee  <A  u\a. 

When  I  will  an  a6t,  I  expect  or  intend  the  tia  which  is 
the  i^propriiEite  object  Of  the  volitiqb.-  And  when  I  will  an 
act,  I  may  expect,  contemplate,  dr  intend,  some  given  event, 
as  a  certain  or  contingent  tfme^uenee  of  the  act  which  t 

WUl.  .   .    /.  ....... 

^^^of  Hence  (no  doubt)  the  frequent  confusion  of 
iniaiitiaa.  Will  aud  lutcntion.  Feeling  that  wiU,  impliee 
intention  (or  that  the  appropriate  objects :  of  volitions  are 
intended  as  well  as  willed),  numerous  writers  -tipon  Juris- 
prudence (and  Mr.  Bentham  amongst  the  number)  employ 
**  will "  and  *'  intention'"  as  synonymous  or  equivalent  tmns. 
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l%ejr  foi^t  tAat  intention  does  not  in^y  wilt;  or  that  the 
appropriate  objects  of  certain  intentions  are  not  the  appro- 
priate objects  of  volitions.     The  agent  may  not  j^  oome. 
intend  a  consequence  of  his  act.   In  other  words,  Jct^y^ 
When  the  agent  wills  the  act,  he  may  not  con-  ^  ia*«^«i- 
template  that  given  event  as  a  certain  or  contingent  oouse- 
qnence  of  the  act  which  he  wills. 
I  For  example : 

i  My  yard  or  garden  is  divided  from  a  road  by  a  high 

paling.  I  am  shooting,  with  a  pistol,  at  a  mark  chalked 
upon  this  paling.  A  passenger  then  on  the  road,  but 
wlnmi  the  fence  intercepts  from  my  sight,  is  wounded  by 
one  of  the  shots.  For  the  shot  pierces  the  paling ;  passes 
j  to  the  road ;  and  hits  the  passenger. 

I  Now,  when  I  aim  at  the  mark,  and  pull  the  trigger,  I 

[  may  not  intend  to  hurt  the  passenger.     I  may  not  contem- 

(  plate  the  hurt  of  a  passenger  as  a  contingent  consequence 

of  the  act.  For,  though  the  hurt  of  a  passenger  be  a  pro- 
bable consequence,  I  may  not  think  of  it,  or  advert  to  it, 
a$  a  consequence.  Or,  though  I  may  advert  to  it  m  a  pos- 
aible  consequence,  I  may  think  that  the  fence  will  intercept 
the  shot,  and  prevent  it  from  passing  to  the  road.  Or  the 
I  road  may  be  one  which  is  seldom  travelled,  and  I  may 

\  think  the  presence  of  a  passenger  at  that  place  and  time 

extremely  improbable. 

On  any  of  these  suppositions,  I  am  clear  of  intending  the 
harm :  Though  (as  I  shall  show  hereafter)  I  may  be  guilty 
of  ieedlessnees  or  rashness.  Before  intention  can  be  defined 
exactly,  the  import  of  those  terms  must  be  taken  into  con- 
sideration. 

Where  the  agent  intends  a  consequence  of  the  An  intoidad 
act,  be  may  wish  the  consequence,  or  he  may  not  </ aniujtmftj 

wish  it.  tr^'' 

And,  if  he  foish  the  consequence,  he  may  wish  ^?^  -^ 
it  as  an  end,  or  he  may  wish  it  as  a  mean  to  an  jj»^ 
end.  «»*»  <a  %*  %i 
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I  will  illofttrate  these  three  sdppositioDs  by  iA^ 
^M  dudng  examples*  But  before  I  exemplify  these 
three  suppositions,  I  will  endeavour  to  explain 
what  I  mean,  when  I  say  **  that  a  consequence  of  an  JMSt 
may  be  wished  as  an  end** 

•Strictly  ^leaking,  no  external  consequence  of  any  act  is 
desired  as  an  aMf. 

The  end  or  ultimate  purpose  of  every  voUtiqn  «id  act  is 
^feeling oraentiment: — ^is  pleasure,  direct  ta poaitivej  or 
is  the  |>leasure  which  arises  tudirectiy  from  the  removal  or 
prevention  t>f  pain.  But  where  the  pleasure^which  (in  strict-, 
ness)  is  the  end  of  the  act,  can  only  be  attained  through 
a  ymw  external  consequence,  that  external  consequence  is  ^ 
inseparable  firom  the  end;  and  is  styled  r(with  jauffident 
precision)  thie  end  of  the  act  and  the  volition,  i  For  example, 
JLT  you  shoot  me  to  death  because  you  hate  me  mortally, 
\ny  death  is  a  necessary  condition  to  .the  attainment  of 
your  end.  .  The  end  of  tiie  act,  is  to  allay  the  deadly  anti- 
pathy.: But  the  end  can  only  be  attained  through  my  death. 
And  my  death  (which  is  an  intended  consequence  of  the 
net)  may,  therefore,  be  styled  the  end  of  the  act  and  the 
volition. . 

I  stated  in  my  last  Lecture,  that  the  bodily  movements, 
which  are  the  appropriate  objects  of  voUtions,  are  not  de- 
sired as  ende. 

.  But  that  is  true  of  every  outward  object ,  which  is  the 
object  of  a  denre.  This  therefore  will  not  distinguish  ^ofi- 
tioiis  fix>m  other  desires. 

H'or  can  it  be  said,  that  the  appropriate  objects,  of  voli- 
tions 9f%  desired  as  means  to  ends  external,  or  to  remote 
ends.  In  moise  cases  they  are.  But  in  some  they  are  not 
Namely,  dancing,  etc.,  for  nothing  but  the  present  pleasure. 

The  true  test  is,  that  they  are  the  only  desires  immedi- 
ately followed  by  their  appropriate  or  direct  objects. 

Where  an  intended  consequence  is  wished  as 


lataitioii.      an  end  or  a  mean^  motive  and  mtention  concur. 
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In  other  words.  The  consequence  intended  is  also  wished ; 
and  the  wish  of  that  consequence  suggests  the  volition. 

I  will  now  exemplify  those  three  varieties  of  Exemplifies. 
intention  at  which  I  have  pointed  already.  ti^fore. 

The  varieties  are  the  following :  Sl^JT*"^ 

Ist,  The  agent  may  intend  a  consequence;    and  that 
consequence  may  be  the  end  of  his  act. 

2ndly,  He  may  intend  a  consequence ;  but  he  may  de- 
sire that  consequence  as  a  mean  to  an  end. 

Sdly,  He  may  intendX\ie  consequence,  without  desiring  it 

As  examples  of  these  three  varieties,  I  will  adduce  three 
cases  of  intentional  killing. 

You  hate  me  mortally  :  And,  in  order  that  you  or  um  ant 
may  appease  that  painful  and  importunate  fed-  •"»»«*«• 
ing>  you  shoot  me  dead. 

Now  here  you  intend  my  death  :  And  (taking  the  word 
**end*'  in  the  meaning  which  I  have  just  explained)  my  death 
is  the  end  of  the  act,  and  of  the  volition  which  precedes 
the  act;  Nothing  but  that  consequence  would  accomplish 
the  purpose,  which  (speaking  with  metaphysical  precision) 
is  the  end  of  the  act  and  the  volition.  Nothing  but  that 
consequence  would  allay  the  painful  sentiment,  of  which 
you  purpose  ridding  yourself  when  you  shoot  me.  Nothing 
but  that  consequence  would  appease  your  hate,  or  satisfy 
your  malice. 

Again: Oftlieaeooiid 

You  shoot  me,  that  you  may  take  my  purse.  ■"pp^*«»- 
I  refuse  to  deliver  my  purse,  when  you  demand  it.     I  de- 
I  fend  my  parse  to  the  best  of  my  ability.     And,  in  order 

that  you  may  remove  the  obstacle  which  my  resistance  op- 
poses to  your  purpose,  you  pull  out  a  pistol,  and  shoot  me 
dead. 

Now  here  you  intend  my  death,  and  you  also  deeire  my 
death.  But  you  desire  it  as  a  mean^  and  not  as  an  end. 
Your  desire  of  my  death  is  not  the  ultimate  motive  suggest- 
ing the  volition  and  the  act.    Your  ultimate  motive  is  your 

VOL.  II.  H 
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:deme  of  my  pune.    And  if  I  would  deliver  iny  ponb,  you 
would  not  shoot  me. 
oftbetiiird        Lastly: 

''wo^^*^        You  shoot  at  Scmpronius  or  Styles,  at  Titius 

or  Nokes,  desiring  and  intending  to  kill  him.    The  death  of 

fifyles  is  the  aMf  of  your  volition  and  act.    Your  desire  of 

%is  death,  is  the  uiiimafe'motive  to. the  volition.     You  con- 

.  -template  his  :death,  as  the  probable  obnseguence  of  the  act. 

1^' .        Dut  when  you  shoot  at  Styles;  Jam  talking. with; him,     i 

jsnd  mm  slaniUhg  close  by  him.    And,  from  the  position  in     r: 

which .  I  stand  with  .rqgaid  Jto  the  person  you  aim  at^  r^ou 

think  it  not  unlUcely  that  you  may  kill  me  in  your  Bttempt 

to  kill.  Aim.  >  Yod  fir^  and  kill  ine  accordingly.    Now  Here 

tj!tm-i9Uend'.mj  death,^with6ut  :«E^'rMr>  it.    The  end 'of  the 

.yplition  and  act,  is  the  death  of  Styles.  :J[fy  death  is  neither 

i     as  Bhend^  nor:  is  it  desired  as  a  mean  i  My  death  '; 

vee  not  your  end  i  you  are  not.  a  bit  the  nearor  to  the  '^^ 

;     th  of  Styles,  by.killing  me.    But,  since  you  contemplate 

my  death  as  a  probable  consequence  of  your  act,  jon  intend 

tnj  death,  iedtlioui^  you  derire  it  not.  :. .'.    
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It  follows  from  the  nature  of  Volitions,  that^br^ 
y^'iiiXi^i!^  .beataneee  fro^  acts  are  not  mUedthvX  intended.^ 

To  wiU^  is  to'wish  or  desire  one  of  those  bodily  move** 
ments  which  immediately  follow  our  desires  of  thenu  These  v 
movements  are  the  only  acts^  properly  so  called;  ..^Cohse-  '.-^ 
quendy,  ^*  To*  will  a  forbearance  "  (-—or  V  to  will  the  abseiice  \ 
or  neg^on  of  an  act "),  is  a  flat  contradiction  in  terms.    !    ■ ,« 

When  I  forbear  from  an  act,  I  wiU.  Butl  will  mn:act  -> 
o£l^  than  that  from  whichi  forbear  or  abstain :  And,  knowr  \ 
ing  that  the  act  which  I  will;  excludes  .the  act  forbom^ 
I  intend  the  forbearance.  In  other  words,  I  contemplate 
the  forbearance  as  ^  coneequence  of  the  act  which  I  will ; 
or,  rather,  bb  a  necessary  condition  to  the.  act  which  I  will 
For  if  I  willed  the  act  frx)m  which  I  forbear,  I  should,  not 
will  .(at  this  time)  the  act  which  I  presently  will. 
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For  example.  It  is  my  duty  to  come  hither  at  seven 
o'clock.  But,  instead  of  coming  hither  at  seven  o'clock,  1 
go  to.  the  Playhouse  at  that  hour,  conscious  that  I  ought  to 
come  hitlier. 

Now,  in  this  case,  my  absence  from  this  room  is  inten- 
HoMol.  I  know  that  my  coming  hither  is  inconsistent  with 
my  going  thither :  that,  if  my  legs  brought  me  to  the  Uni- 
versity, they  would  not  carry  me  to  the  Playhouse. 

If  I  /arffot  that  I  ought  to  come  hither,  my  absence 
would  not  be  intentional,  but  the  effect  of  negligence. 
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LECTUEE  XX. 

•In  my  last  Lecture,  I  eDdeavoored  to  distipguish  acta  (pro-, 

A«teMt^      perly  so  called)  from  the  events  which  are  eoiue- 

tandfldt  Cob.  quenccs  of  scts ;  to  shcw  that  <iet8  are  intended 

SSiZr  *^  as  well  as  willed;  bat  that  their  coneequeneee  are 

never  irailM',  although  they  are  often  intended.    In  short, 

every  forbearance  is  intended,  but  no  foibearance 

is  willed:  the  party  wills  a  something  inconsistent 

..  with  the  act  forborne,  conscious  that  the  something  which 

he  presently  wills,  excludes  (for  the  time  being;  Hat  from 

which  he  forbears. 

Mothw  to  ^ho  motives  to  forbearances  (or,  rather,  to  the 
fwiiniriMoi.  ^^^  which  cxclude  the  acts  forborne,)  are  differ- 
ent in  different  cases. 

Disliking  the  consequences  of  the  act  from  which  I  for- 
bear, I  forbear  from  the  act  because  I  dislike  those  conso- 
quences.  Or  without  disliking  (or  positively  liking)  those 
consequences,  I  prefer  the  consequences  of  the  act  which  I 
presently  wiU,  and  which  I  could  not  perform  unless  I  for* 
boro  from  the  other. 

In  the  first  of  these  cases,  my  motive  to  the  act  which 
I  presently  will,  is  styled  aversion :  aversion  from  the  act 
forborne,  or  (rather)  fh)m  its  probable  consequences.  But 
whether  the  act  which  I  wiU  be  prompted  by  preference  or 
aversion,  the  act  which  I  will,  and  not  the  forbearance,  is 
the  object  of  the  volition  itself.  **  To  will  nothing,"  is  a  flat 
contradiction  in  terms.* 

*  It. is  not  perhaps  rigidly  true  that  eveiy  forbearance  is  preceded  or 
accompanied  by  an  act. 


■i 
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.    Forbearances  mast  be  distinguished  from  Oinis-  porbMMiieet 

WOnS.  froiJrSSIit- 

k  forbearance  (taking  the  word  in  its  large  sig-  •^'^^ 
nification)  is  the  not  doing  a  given  act  with  an  intention  of 
not  doing  it.     The  party  wills  something  else,  knowing  that 
that  which  he  wills  excludes  the  given  act. 

An  omission  (taking  the  word  in  its  large  signification)  is 
the  not  doing  a  given  act,  without  adverting  (at  the  time)  to 
the  act  which  is  not  done. 

The  term  "  forbearance  "  (as  it  is  often  used)  is  AmWguitk» 
restricted  to  lawful  forbearances : — ^to  such  as  are  "Forbw- 

1  •  Mice  And 

exacted  by  duties,  or  are  not  inconsistent  with  onamaaaf 

duties.  Omii." 

The  term  **  omission  "  (as  it  is  often  used)  is  restricted  to 
unlawful  or  culpable  omissions : — to  such  as  are  breaches  of 
duties. 

And,  taking  the  terms  in  those  restricted  senses,  we  have 
no  names  for  unlawful  or  culpable  forbearances,  or  for  law- 
ful omissions.  Not  unfrequently,  the  term  ''  omission ''  is 
extended  to  all  omissions,  and  also  to  all  forbearances.  Or 
the  term  ''  omission ''  denotes  such  omissions  and  forbear- 
ances as  are  unlawful  or  culpable.  And,  in  either  of  those 
cases,  the  not  doing,  which  is  unintentional,  is  confounded 
with  the  not  doing,  which  is  intentional. 

''Omit"  (as  opposed  to  '' cc^mmit '')  is  also  defective  or 
ambiguous.  To  ''  commit,"  is  to  doexi  act  inconsistent  with 
a  duty.  ''To  omit,"  is  to  omit  unlawfully ;  or  to  omit  (or 
forbear)  unlawfully.  In  the  first  case,  culpable  forbearance 
is  dropped.  In  the  last  case,  culpable  forbearance  is  con- 
founded with  culpable  omission. 

I  think  that  the  usage  of  numerous  and  good  writers  au* 
thorizes  the  large  significations  which  I  attach  to  the  terms 
in  question.  At  all  events,  those  significations  are  so  clear, 
precise,  and  commodious,  that  I  should  venture  to  annex 
them  to  the  terms,  in  the  teeth  of  established  usage. 

Those  significations  1  will  repeat. 
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'^  To  forbear ''  is  m/ to  do,  with  an  intenium  of  not  doing, 

"  ^  forbearance/'  is  a  not  doing,  with  a  like  intention. 

**  To  omit/'  is  Mt  to  do,  bnt  without  thought  of  the  act 
which  is  not  done. 

:  ^-  An  omission/'  is  a  not  doing,  with  a  similar  absence  of 
conscioosness. 

:  *  If  we  would  denote,  **  that  a  forbearance  or  onussion  is 
a  breach  of  duty,'*  we  can  easily  accomplish  the  purpose  by 
express  restriction.  We  can  style  it  ''injurious "  or  " un- 
v«^ic«M«.  lawful,"  or  we  can  call  it  ''culpable."  Injurious 
or  culpable  omissions  are  frequently  styled  "n^;ligenf 
The  party  who  omits,  is  said  to  ** negl€cl*\}m  duty.  The 
omission  is  ascribed  to  his  "  neyliffenee**  The  state,  of  his 
mind  at  the  time  of  the  omission,  \&  styled  "  n^ligencey 

These  (I  think)  are  the  meanings  usually  attached  to 
these  terms ;  although  the  Roman  Lawyers  (as  I  shall  shew 
immediately)  have  given  them  a  lai^er  signification. 
.  Taking  diem  in  the  meanings  which  (I  believe)  are  usual, 
the  term  "  negligent "  applies  exclusively  to  injurious  omis- 
sions: — to  breaches  by  omission  of  positive  duties.  The 
party  omits  an  act  to  which  he  is  obliged  (in  the  sense  of 
the  Roman  Lawyers).  He  performs  not  Im  act  to  which 
he  is  obliged,  because  the  act  and  the  obligation  are  absent 
from  his  mind. 

Hiiadinwimi.  **  Heedlcsinen**  differs  from  n^ligence,  al- 
though they  are  closely  allied.* 

..  The  party  who  is  negligent  omitB  an  act,  and  breaks  a 
positive  duty : 

.  The  party  who  is  heedless  does  an  act,  and  breaks  a  ne- 
gative duty. 

Acts  (properly  so  called)  are  not  injuries  or  wrongs,  in- 
dependently of  their  consequences.  Where  an  act  is  for- 
bidden, the  duty  and  the  sanction  are  pointed  at  conse- 
quences which  constantly  or  usually  follow  it.  And  (as  I 
shall  shew  hereafter)  the  guilt  or  innocence  of  a  given  actor, 

•  Bentham,  '<  Principles,"  etc  pp,  86,  161. 
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depends  upon  the  state  of  his  consciousness,  with  regard  to 
those  consequences,  in  the  given  instance  or  case. 

If  he  intend  or  expect  them,  he  is  guilty  of  the  wrong  at 
which  the  sanction  is  aimed.  And,  though  he  expect  them 
not,  they  are  rationally  imputed  to  him,  provided  he  would 
have  expected  them,  if  he  had  thought  of  them  and  of  his 
duty.  Where  he  does  the  act  without  adverting  to  those 
consequences,  he  is  clear  of  intending  those  consequences, 
but  he  produces  them  by  his  Aeedlewnesa. 

I  endeavoured  in  my  last  Lectmre  to  illustrate  my  mean- 
ing, by  an  example  to  which  I  now  refer  you.*  In  the  case 
supposed,  I  did  not  advert  to  the  probable  consequence  of 
my  act.  And,  since  it  was  my  duty  to  advert  to  it,  I  am 
.guilty  of  Aeedie^sness,  although  I  am  clear  of  intentiotud 
injury. 

The  states  of  mind  which  are  styled  ''  Negli-  K^^ieiiM 
gence"  and  ''  Heedlessness,"  are  precisely  alike.  itrnDumtm- 
In  either  case,  the  party  is  inadvertent.  In  the  **'**^ 
first  case,  he  does  not  an  act  which  he  was  bound  to  do,  be- 
cause he  adverts  not  to  it.  In  the  second  case,  he  does  an 
act  from  which  he  was  bound  to  forbear,  because  he  adverts 
not  to  certain  of  its  probable  consequences.  Absence  of  a 
thought  which  one's  duty  would  naturally  suggest,  is  the 
main  ingredient  in  each  of  the  complex  notions  which  are 
styled  ''  negligence"  and  ''  heedlessness." 

The  party  who  is  guilty  of  Temerity  or  Rash-  emIumm. 
ness,  like  the  party  who  is  guilty  of  heedlessness,  does  an 
act,  and  breaks  a  positive  duty.  But  the  party  who  is  guilty 
of  heedlessness  thinks  not  of  the  probable  mischief.  The 
pal*ty  who  is  guilty  of  rashness  thinks  of  the  probable  mis- 
chief; but,  in  consequence  of  a  missupposition  begotten 
by  insufficient  advertence,  he  assumes  that  the  mischief  will 
not  ensue  in  the  given  instance  or  case.  Such  (I  think)  is 
the  meaning  invariably  attached  to  the  expressions,  **  Rash- 
ness," "  Temerity,"  "  Fool-hardiness,"  and  the  like.  The  ra- 

•  See  Lecture  XIX.  p.  96. 
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dical  idea  denoted  is  always  this.  The  party  runs  a  risk  of 
which  he  is  conscious ;  but  he  thinks  (for  a  reason  which 
he  examines  insufficiently)  that  the  mischief  will  probably 
be  averted  in  the  given  instance. 

I  will  again  illustrate  my  meaning,  by  recurring  to  the 
example  to  which  I  have  just  alluded. 

When  I  fire  at  the  mark  chalked  upon  the  fence,  it  oc- 
curs to  my  mind  that  a  shot  may  pierce  the  fence,  and  may 
chance  to  hit  a  passenger.  But,  without  examining  caie* 
fully  the  ground  of  my  conclusion,  I  conclude  that  the  fence 
is  sufficiently  thick  to  prevent  a  shot  firom  passing  to  the 
road.  Or,  without  giving  myself  the  trouble  to  look  into 
the  road,  I  assume  that  a  passenger  is  not  there,  because 
the  road  is  seldom  passed.  In  cither  case,  my  confidence 
is  raak;  and,  through  my  rashnea$  or  temerify,  I  am  the  au- 
thor of  the  mischiel  My  assumption  is  fotmded  upon  evi- 
dence which  the  event  shews  to  be  worthless,  and  of  which 
I  should  discover  the  worthlessness  if  I  scrutinized  it  as  I 
ought 

By  the  Roman  Lawyers,  Rashness,  Heedlessness,  or  N^- 
ligence,  is,  in  certain  cases,  considered  equivalent  to  '"Dolus:" 
that  is  to  say,  to  Intention.  **  Dolo  comparatur."  **  Vix 
est,  ut  a  certo  nocendi  proporito  discemi  possit."  Chang- 
ing the  expression,  they  suppose  that  rashness,  heedlessness 
or  negligence,  can  hardly  be  distinguished,  in  certain  cases, 
from  intention. 

Now  this  (it  appears  to  me)  is  a  mistake.  Intention  (it 
seems  to  me)  is  a  precise  state  of  the  mind,  and  cannot 
coalesce  or  commingle  with  a  different  state  of  the  mind. 
''  To  intend,''  is  to  believe  that  a  given  act  will  folloW  a 
given  volition,  or  that  ai  given  consequence  will  follow  a  given 
act.  The  chance  of  the  sequence  may  be  rated  higher  or 
lower ;  but  the  party  conceives  the  future  event,  and  believes 
that  there  is  a  chimce  of  its  following  his  volition  or  act 
Intention,  therefore,  is  a  state  of  consciousness. 

But  negligence  and  heedlessness  suppose  tfiiconscious- 
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ness.  In  the  first  case,  the  party  does  not  think  of  a  given 
act.  In  the  second  case,  the  party  does  not  think  of  a  given 
consequence. 

Now  a  state  of  mind  between  consciousness  and  uncon« 
sdousness  ( — ^between  intention  on  the  one  side,  and  neg- 
ligence or  heedlessness  on  the  other)  seems  to  be  impossi- 
ble. The  party  thinks,  or  the  party  does  not  think,  of  the 
act  or  consequence.  If  he  think  of  it,  he  intends.  If  he 
do  not  think  of  it,  he  is  nejfliyent  or  heedless.  To  say  that 
n^ligence  or  heedlessness  may  run  into  intention,  is  to 
say  that  a  thought  maybe  absent  from  the  mind,  and  yet 
(after  a  fashion)  present  to  the  mind. 

Nor  is  it  possible  to  conceive  that  supposed  mongrel 
or  monster,  which  is  neither  temerity  nor  intention,  but 
partakes  of  both: — ^A  state  of  mind  lying  on  the  con- 
fines of  each,  without  belonging  precisely  to  the  territory  of 
either. 

The  party  who  is  guilty  of  Rashness  thinks  of  a  given 
consequence ;  but,  by  reason  of  a  missupposition  arising 
from  insufficient  advertence,  he  concludes  that  the  given 
consequence  will  not  follow  the  act  in  the  given  instance. 
Now  if  he  surmise  (though  never  so  hastily  and  faintly), 
that  his  missupposition  is  unfounded,  he  intends  the  con- 
sequence. For  he  thinks  of  that  consequence;  he  be- 
lieves that  his  missupposition  may  be  a  missupposition; 
and  he,  therefore,  believes  that  the  consequence  majf  follow 
his  act. 

I  will  again  revert  to  the  example  which  I  have  already 
cited  repeatedly. 

When  I  fire  at  the  mark  chalked  upon  the  fence,  it 
occurs  to  my  mind  that  the  shot  may  pierce  the  fence,  and 
may  chance  to  hit  a  passenger.  But  I  assume  that  the 
fence  is  sufficiently  thick  to  intercept  a  pistol-shot.  Or, 
without  going  to  the  road  in  order  that  I  may  be  sure  of 
the  fact,  I  assume  that  a  passenger  cannot  be  there  because 
the  road  is  seldom  passed. 
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Now  if  my  misauppoeition  be  absolutely  confident .  and 
sincere,  I  am  guilty  of  rashness  only. 

But,  instead  of  assuming  confidently  that  the  fence  will 
intercept  the  ball,  or  that  no  passenger  is  then  on  the  road, 
I  may  surmise  that  the  assumption  upon  which  I  act  is  not 
alt<^ther  just.  I  think  that  a  passenger  may  chance  to 
be  there,  though  I  think  the  presence  of  a  passenger  some- 
what  improbable.  Or,  though  I  judge  the  fence  a  stout 
and  thick  paling^  I  tacitly  admit  that  a  brick  wall  would 
intercept  a  pistol-shot  more  certainly.  Consequently,  I  tJi- 
tend  the.  hurt  of  the  passenger  who  is  actually  hit  and 
wounded.  I  think  of  .the  mischief,  when  I  will  the  act  f  1 
believe  ihat  my  missupposition  may  be  a  missupposition ; 
and  I,  therefore,  believe  there  u  a  ckance^  that  the  mischief 
to  which  I  advert  may  follow  my  volition; ... 
.  The  proposition  of  the  Roman  Lawyers,  is,  therefore, 
false. 

I  The  mistake  (I  have  no  doubt)  arose  from  a  confusion  of 
ideas,  which  is  not  unfrequent : — from  the  confusion  oiprth 
bandwm  and  jproians  .^-^--of  the  mthject  of  an  inquiry  into  a 
matter  of  fact,  with  the  eoidence. 

.  The  state  of  a  man's  mind  can  only  be  known  by  others 
through  his  acts :  through  his  own  declarations,  or  through 
other  conduct  of  his  own.  Consequently,  it  must  often  be 
difiicult  to  determine,  whether  a  party  itUended,  or  whether 
he  was  merely  negligent,  heedless,. or  rash.  The  acts  to 
which  we  must  resort  as  evidence  of  the  state  of  his  mind, 
may  he .  ambig^uoits :  Insomuch  that  they  lead  us  to  one 
conclusion,  as  naturally  as  to  the  other.  Judging  from  his 
conduct^  the  man  may  have  intended^  or  he  may  have  been 
negligent,  heedless,  or  rash.  Either  hypothesis  would  fit 
the  appearances  which  are  open  to  our  observation. 

But  the  difficulty  which  belongs  to  the  emdence  is  trans- 
ferred to  the  subject  of  the  inquiry.  Because  we  are  un- 
able to  determine  whcU  was  the  state  of  his  mind,  we  fancy 
that  the  state  of  his  mind  was  itself  indeterminate :  that  it 
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lay  between  the  confines  of  consciousness  and  unconscious- 
ness, without  belonging  exactly  to  either.  We  forget  that 
these  are  antagonist  notions,  incapable  of  blending. 

When  it  was  said  by  the  Roman  Lawyers,  ''  that  Negli- 
gence, Heedlessness,  or  Rashness,  is  equivalent,  in  certain 
cases,  to  Dolus  or  Intention,"  their  meaning  (I  believe)  was 
this: — 

Judging  from  the  conduct  of  the  party,  it  is  impossible 
to  determine  whether  he  intended^  or  whether  he  was  n^li* 
gent,  heedless,  or  rash.  And,  such  being  the  case,  it  shall 
be  premtmed  that  he  intended^  and  his  liability  shall  be  ad- 
justed accordingly,  provided  that  the  question  arise  in  a  civil 

i^         aeHam.     If  the  question  had  arisen  in  the  course  of  a  cri- 

|:  .      minal  proceeding,  then  the  presumption  would  have  gone  in 

I         favour  of  the  party,  and  not  against  him. 

F  Such  (I  think)  is  the  meaning  which  floated  before  their 

minds :  Although  we  must  infer  (if  we  take  their  expres- 
sions literally)  that  they  believed  in  the  possibility  of  a  state 
of  mind,  lyin^  between  consciousness  and  unconsciousness. 
If  I  attempted  to  explain  the  matter  fully,  I  should  enter 
upon  certain  distinctions  between  civil  and  criminal  liability, 
and  upon  the  nature  of  prasumptiones  juris  or  legal  pre- 
sumptions. 

It  is,  therefore,  clear  to  me,  that  Intention  is  always  sepa- 
rated from  N^ligence,  Heedlessness,  or  Rashness,  by  a  pre- 
cise line  of  demarcation.  The  state  of  the  party's  mind  is 
always  determined^  although  it  may  be  difficult  (judging 
fix>m  his  conduct)  to  ascertain  the  state  of  his  mind. 

Before  I  quit  this  subject,  I  may  observe  that  hasty  in- 
tention is  frequently  styled  rashness.  For  instance,  an  in- 
tentional manslaughter  is  often  styled  rash^  because  the  act 
is  not  premeditated,  or  has  not  been  preceded  by  deliberate 
intention.  Before  we  can  distinguish  hasty  from  deliberate 
intention,  we  must  determine  the  nature  of  intention  as  it 
regards  future  acts.  But  it  is  easy  to  see  that  sudden  or 
hasty  intention  is  utterly  different  from  rashness.     When 
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the  act  b  done,  the  party  contemplates  the  cboBeqaence,  al- 
Uiough  he  has  not  premeditated  the  consequence  or  the  act. 

To  resume : 

It  is '  manifest  that  Negligence,  Heedlessness, 

and  Rashness,  are  closely  allied.    Want  of  the 

dkiiBgifldied.  fldoertenee  which  one's   duty  would  naturally 

suggest,  is  the  fundamental  or  radical  idea  in  each  of  the  .    .: 

complex  notions.    But  though  they  are  doedy  allied,  or 

^  .V  are  modes  of  the  same  notion,  they  are  broadly  distinguished 

i^  by  difierences. ' '  ^•::  ••■•-'■    ■•:  ^  A, 

In  cases  of  Negligence,  the  party  performs  not  an  act  to     '\ 
which  he  is  obliged.     He  brelBiks  a  positive  duty.  - 

In  cases  of  Heedlessness  or  Rashness,  the  party  does  an 
.  *  act  firom  which  he  is  bound  to  forbear.    He  breaks  a  nega- 
^      tiveduty.  *":  \^r'  a^ 

>y         "i'  In  casesof  N^ligencc,  he  adverts  not  to' the  JBMst,  which 
it  is  his  duty  to  do.  :  :•  ^^  ;     .  . 

'  In .  cases  of  Heedlessness,  he  adverts  not  to'  coMequemoei 
of  the  act  which  he  does. '  -  .    • 

>  In  cases  of  Rashness,  he  adverts  to  those  consequences 
of  the  act;  but,  by  reason  of  some  assumption  toilidlile 
essamnea  imi^ieientfy^he  concludes  that  those  conitoquences 
will  not  follow  the  act  in  the  instance  before  him. 

And,  since  the  notions  are  so  closely  allied,  they  are  (as 
might  be  expected)  often  confounded.  Heedlessness  is  fre^ 
quently  denoted  by  the  term  ''negligence" ;  and  the  same 
jterm  has  even  been  extended  to  rashness  or  temerity.  But 
the  three  stetes  of  mind  are  nevertheless  distinct;  and,  in 
respect  of  differences  between  their  consequences,  should 
be  distinguished.   - 

Having  tried  to  analyse  intention  (where  it  is  coupled 
with  will),  and  to  settle  the  notions  of  n^ligence,  heed- 
lessness, and  rashness,  I  wiU  now  trouble  you  with  a  few 
remarks  upon  certain  esteblished  terms, 
iww-        Dolus  denotes,  strictly,  fraud^ : — "  Calliditas,  fal- 

•  Bentbam,  Pr.  91. 


..r 


JURISPRUDENCE.  109 

lacia,  machinatio,  ad  circamveDiendam,  decipienduin,  fallen- 
dum  alterum,  adhibita." 

By  a  transference  of  its  meaning  which  is  not  very  expli- 
cable, it  also  signifies  intention^  or  intentional  wrong : — "  In- 
juria qualiscunque  ^cten^admissa:" — "  Injuria  quam  quis 
9ciens  volenaque  cominisit. 

The  use  of  the  term  dolm  for  the  purpose  of  signifying 
imteniiom,  may,  perhaps,  be  explained  thus : 

Fraud,  imports  intention :  For  he  who  contrives  or  ma- 
chinates ad  decipienAim  allerum^  pursues  a  given  purpose. 
For  want,  therefore,  of  a  name  which  would  denote  Inten- 
Han  generally,  the  Roman  Lawyers  expressed  it  (as  well  as 
they  could)  by  the  name  of  a  something  which  necessarily 
implied  it. 

It  is  an  instance  of  those  generalizations  which  are  so  com- 
mon in  language :  of  the  extension  of  a  term  denoting  a  spe- 
cies, to  the  genus  which  includes  that  species.  \e.  y.  Virtue.] 

Culpa  (when  opposed  to  Dolus)  imports  negli-  cuipa. 
gence,  heedlessness,  or  temerity ;  or  any  injury  consequent 
upon  any  of  these :  **  Omnis  protervitas,  temeritas,  inconsi- 
derantia,  desidia,  negligentia,  imperitia,  quibus  citra  ddum^ 
cui  nocitum  est."  But  (used  in  a  larger  sense),  Culpa  is 
equivalent  to  the  English  ''  Guilt**  It  denotes  that  the 
party  has  broken  a  duty,  intentionally,  negligently,  heed- 
lessly or  rashly.  ''  Generalim,  culpa  dicitur  quaevis  injuria 
ita  admissa,  ut  jure  imputari  possit  ejus  auctori."  In 
order  that  a  given  mischief  may  be  imputed  to  another, 
''  necesse  est,  ut  culpa  ejus  id  accident."  That  is  to  say, 
through  his  intention ;  or  through  his  negligence,  heed- 
lessness or  temerity  (as  I  have  explained  them  above). 

Culpa^  therefore,  is  sometimes  opposed  to  Dolus ;  and  it 
sometimes  comprises  Dolus. 

Again :  the  term  Culpa  is  sometimes  opposed  to  Negli* 
gentia.  In  which  case,  these  words  have  a  very  peculiar 
meaning.* 

*  The  English  "  guilty,"  is  confined  to  actions  tx  <fe<ic(o. 
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• .  CUjki  18  restricted  to  delicts  (strictb  senso).     NegUgenot 
denotes  breaches  of  obligations  (s.  s.)* 
*   The  injuries  done  through  Culpa  (in  this  sense)  *^facu 
endo  semper  admittantur/' 

The  injuries  done  ** Negligentid**  (in  this  sense)  are  com- 
mitted **  faciendo  aut  non  faciendo/' 
'    Obligiations  (s.  s.)  are  positive  or  n^ative. 

Here  then  NegligenHa  includes  Intention;  NegKgence 
(properly  so  called) ;  Heedlessness,  and  Temerityl  ' 
.  ()rigin  of  this  application.  iV^%M/»ff  opposed  to  2)£ft- 
getUia:  I.  e.  that  care  which  (ex  obligatione)  the  obliged 
party  is  often  obliged  to  employ  about  the  interests  of  ano^ 
ther. 

icaHoa*  I  have  already  remarked  upon  the.  extension 

of  Dolus  to  Intention  generally*  In  the  English  law  (in 
certain  cases)  we  have  employed  the -word/'  Malice"  for  a 
similar  purpose.  '  As  nmlice  (s.  s.)  implies  intention,  it  has 
been  extended  to  .cases,  in  which;  there  is  no  malice.  As 
I  shall  shew^  it  does  not  dienote  the  motive.  And  it  is  ma- 
nifest, that  the ,  motive  to  a  criminal  action ,  may  be  lauda^ 
ble.t  The  inteiition  of  an  action  suggested  by  a  blaineable 
motive,  lawful.}  :^ 


'.  A  few  words  for  the  purpose  of  applying  wliat  has  been  said 
to  the  Bdman  law.  Uuintentionality,  and,  innocence  of  inteo- 
Dohund  tion,  seem  both  to  be  included  in  the  case  of  h^crhn^ 
^^  '  JtiiMi;' where  there  is  ndther  doUu  nor  oifya.  Unad- 
viaednesB  coupled  with  heedlessness,  and  miiadvisedness  coupled 
with  fiMhness,  correspond  to  the  aUpa  time  dolo.  Direct  inten- 
tionality  corresponds  to  dobu.     Oblique  intentionality  seems 


f  Tnuiees,  Bailees,  etc 

t  BeDtham,  <<  Principles,"  etc.,  pp.  89,  116, 182, 142. 

t  BkM^Bione  IV.  190  eiseq. 
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hardly  to  have  beoi  distin^ished  from  direct ;  were  it  to  occar, 
it  would  probaUy  be  deemed  also  to  correspond  to  dolus.* 


MeamngM  of  Dolus,  etc. 

Dolus  bonus  et  malus. — Miihlenbruch^  vol.  i.  pp.  191,  832. 

Dolus  s  Voluntas  nocendo.  Consequently  it  neither  includes 
inJ&reei,  nor  sudden  intention. — ^Miihl.  190^  830  et  seq.  Feuelr- 
bach,t  51-2,  58.     Rosshirt,  87-9,  43.     Bentham's  Princ. 

D(dna  indeterminatus. — Feuerb.  66.     Rossh.  89. 


-     ■ 
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Culpa  s  Crimen,  Delictum,  Injuria. — Rosshirt,  42. 

Culpa  SB  Ouilt :  Dolus  et  N^ligentia  (in  any  of  its  modifica- 
*tioiis).— Feuerb.  78-9.     Bossh.  85, 42.    MiihL  826,  880  et  seq. 

Culpa  as  Imposed  to  Dolus.  Includes  indirect  and  hasty  in- 
tention, with  negligence  in  all  its  modifications. — Feuerb.  51-8, 
«4-6,80.    Bossh.  42-8-4.    Miihl;  880  e/ #^7. 

Culpa  dolo  determinata. — ^Feuerb.  47.    Bossh.  89. 

Ne^igentia.ob  obUgationis  vinculum  prsntanda. — ^Muhl.  888. 
Mackeld^,  11. 160. ' 

Injuria,  Delictum,  Crimen.— MSU.  825-6;  185.  Feuerb.  24. 
Bossh.  2.    Blackst.208. 

Iiguria  (generaliter)  s  ''  Omne  quod  now  jure  fit." — Justinian. 

The  obvious  division  is  into  1%  Wrongful  intention  with  its 
various  modifications,*  2**,  Wrongfut  inadvertence  with,  etc. 

Inconsistencies  ccmsequent  upon  putting  indirect  and  sudden 
intention  into  culpa,  and  excluding  them  from  dolus. — Feuerb.  80. 
iBossh.  86« 

I  ■  ■      •    :  .   '■ 

•  ■  ..  ■• 

*  It  is  iiiduded  in  ei^.  [JSeieiU^  hot  without  the  voUaUss  nocendL 
'  Frsfsdolmm^h'A'aoidolmsI]    Nothing  osn  be  moriB  aeeurate. 

f  ImftdsfioUf  IfspmiMUtf  and  Ouili.    Conditions  of  Imputation : 
1.  Knowledge,  actual  or  possible,  on  the  part  of  die  accused,  of  the  cri- 
ninslity  of  !his  act  or  omission : 

;  .  t.  Dcpci^dence  on  his  own  wishes,  of  the  forbesruioe  or  perforaiaooe 
doe. — MmrgmailNoie. 
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LECTUBE  XXI, 

I 

k'      Tfls  intentions  which  I  considered  in  my  last  intantiuBi 
iry     lectoie,  are  coupled  with  present  volitions,  and  ^SSLaMMid 
«|-      with  present  acts/  ***^ 

The  jmrty  wishes  or  wills  certain  of  the  bodily  move- 
ments which  immediately  follow  our  desires  of  them :  He 
expects  or  believes,  at  the  moment  of  the  volition,  that  the 
bodily  movements  which  he  wills  will  certainly  and  imme- 
diately  follow  it:  And  he  also  expects  or  believes,  at  the 
moment  of  the  volition,  that  some  given  event  or  events 
will  certainly  or  probably  follow  those  bodily  movements. 

In  other  words,  he  presently  wills  some  given  act ;  in- 
tending the  act  (as  the  consequence  of  the  volition),  and 
iptending  some  further  event  (as  the  consequence  of  the 
▼olition  and  the  act).  • 

.    But  a  present  intention  to  do  a  future  act,  is  fmmiii  in- 
neiiher  coupled  with  the  performance  of  the  act,  •  ftitoM  Mt, 
wst  with  a  present  will  to  do  it.     The  present  fr^^S^Mt 
intention  is  not  coupled  with  the  present  per-  ^i^SS^^ 
formance  of  the  act.    For  the  intention,  though  ™*«"'**^ 
present,  r^ards  the  future.     Nor  is  it  coupled  with  a  pre- 
sent wUl  to  do  the  act  intended.    For  to  will  an  act  is  to 
do  the  act,  provided  that  the  bodily  organ,  which  is  the 
instrument  of  the  volition  and  the  act,  be  in  a  sound  or 
healthy  state. 

Consequently,  to  do  an  act  with  a  present  intention,  is 
widely  different  from  a  present  intention  to  do  a  future 
act.     In  the  first  case,  the  act  is  willed  and  done.     In  the 
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second  case,  it  is  neither  willed  nor  done,  althoogh  it  is  in- 
tended. 

toitumtodo       A  present  intention  to  do  a  future  act,  may  (I 
a   tiire«ot,    ^y^^j^j  ^^  resolvcd  iuto  the  following  elements. 


K-^.    .  I^t,  The  party  desires  a  given  object,  either  as  an  end, 

%  or  as  a  mean  to  an  end. 

jL^;  Secondly,  He  believes  that  the  object 'is  attainable  through 

'^'  acts  of  his  own :  Or  (speaking  more  properly)  he  believes 

^  that  acts  of  his  own  would  give  him-  a  chance  of  attaining  it' 

:  Thirdly,  He  presently  believ^  that  he  shall  do  acts-  m 
future^  for  the  purpose  of  attaining  the  objeiit;  :  ^^  V  • 

^£d  tthoL  ^  Mief  *'  that  the  d^red  object  is  attainable 
•db|mie44> '  through  acts  of  our  owd^''  and  ^  that  we  shall  do 
^^Mft.'  lacts  thereafter  for  the  purpose  of  attaining  iC' 
are  necessary  constituents  of  the  complex 'notion  which  is 
styled  ''  a  present  intention  to  do  :a  futAre-acf 
|/'  -^Mf  these  be  absent,  we  simply  desire  the  object. 

Unless  I  believe  that  the  object  be  attainable  through 
acts  :of  my  own,  I  cannot  p^teendy  believe  that  I  shall  do 
acts  hereafter  for  the  purpose  of  attaining  the  object.  I 
cannot  believe  that  I  shkll  tiyto  attain  an  object^lmowiDg 
that  my  efforts  to  attain  it  are  utterly  ineffectual.* 

Intention  supposes  that  the  object  is  4ittainable  through 
conduct  of  our  own.  Or  (as  it  is  commonly  said)  that  the 
attainment  of  the  object ' depends  upon  our.  will.  And 
though  I  believe  that  the  object  be  attainable  through  acts 
of  my  own/ 1  sin^y  desire  ox  barely  msh  the  object,-  unless 
1  presently  believe  that  I  shall  do  acts  hereafter  for  the  pur- 
pose of  attaining  it. 

For  example,  if  I  wish  for  a  watch  hanging  in  a  watch- 
maker's window,  but  without  believing  that  I  shall  try  to 
take  it  from  the  owner,  I  am  perfectly  clear  of  intending 

*  E.g.  Desire  to  be  Eiug.  But  no  man  in  a  private  station  (onless  he 
be  a  madman)  can  intend  to  aim  nt  the  Kingly  Office:  «.^.  to  pursue  a 
coane  of  conduct  leading  -him  to  the  throne.   . 
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to  steal  the  watch,  although  I  am  guilty  of  coveting  my 
neighbour's  goods  (provided  that  the  wish  recur  frequently)^ 

The  belief ''  that  the  desired  object  is  attainable  Prewnt  in- 
thrcftigh  acts  of  our  own/'  is  necessarily  implied  aftitimttct, 
in  the  belief  *'  that  we  shall  do  acts  hereafter  for  ^ 
the  purpose  of  attaining  it." 

Consequently,  a  present  intention  to  do  a  future  act  may 
be  defined  to  be :  ''A  present  desire  of  an  object  (either  as 
an  end  or  a  mean),  coupled  with  a  present  belief  that  we 
shall  do  acts  hereafter  for  the  purpose  of  attaining  the  ob- 
ject." 

It  may  also  be  distinguished  briefly  from  a  present  voli- 
tion and  intention,  in  the  following  manner : 

In  the  latter  case,  we  presently  will,  and  presently  act, 
ewpeetin^  a  given  consequence.  In  the  former  case,  we 
ndther  presently  will  nor  presently  act,  but  we  presently 
expect  or  beUeve  that  we  shaU  will  hereafter. 

When  we  wU  a  present  act,  intending  a  given  ooniiidaBor 
consequence,  it  is  frequently  said  ''  that  we  mil  tentkm. 
the  consequence  as  well  as  the  act.'*  And  when  we  intend 
a  future  act,  it  is  frequently  said  ^'  that  we  mil  the  act  now, 
although  we  postpone  the  execution  to  a  future  time."  In 
either  case,  will  is  confounded  with  intention. 

When  we  intend  a  future  act,  it  is  also  commonly  said 
^  that  we  resolve  or  determine  to  do  it ;"  or  "  that  we  make 
np  our  minds  to  do  it."  Frequently,  too,  a  verbal  dis- 
tinction is  taken  between  a  strong  and  a  weak  intention  ; 
that  is  to  say,  between  a  strong  or  a  weak  belief  that  we 
shall  do  the  act  in  future.  Where  the  belief  is  strong,  we 
are  more  apt  to  say  ''  that  we  intend  the  act."  Where  the 
belief  is  weak,  we  are  more  apt  to  say  "  that  we  believe  we 
shall  do  it." 

Such  being  the  forms  of  language,  it  is  somewhat  diffi- 
cult to  admit,  at  first  hearing,  ''  that  a  present  intention  to 
do  a  future  act  is  nothing  but  a  present  belief  that  we  shall 
do  an  act  in  future."     But  that  nothing  but  this  really 
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passes  in  the  mind,  any  man  may  conyinee  himself  by  ex? 
amining  the  state  of  his  mind  when  he  intends  a  fotore 
act 

When  we  speak  of  willinff  a  future  act,  we  are  not  speak- 
ing of  our  intention  to  do  the  future  act,  but  of  our  wish 
for  the  object  which  we  believe  may  be  attained  through 
the  act  Or,  rather,  our  wish  for  the  object,  and  our  in- 
tention; of  resorting  to  the  m^n,  •  are  -  blended  and  con- 

^;k;     founded.     And  as  every  votition'is  a  desire,  and  is  also. 

y'.      coupled  with  an  in.tention,  the  compound  of :  desire  and  in-*       : 

*         tention  is  naturally  styled  a  volition,  althpugh  it  is  impost 
sible  (from  the  nature  of  the  case)  that  we  cam  wiU*  an  act 

:^         of  which  we  dqfer  the  executiom         -n  :> 

. ;  ;Whqi  we  say  .^' that  we  have  resolved  or  determined  :on 

^'       BQ  act^;' or  *' that  we  have  made  up  our r minds,  to  do  an* 
act^V.  we  merely  mean  this:  '^that  we  have  examined  the 
if^y;j^x>bject  of  the  desire,  and  have  considered*  the  means  of  at-   --^ 

i^::::    taining  it,  and  that,  since  we  think  the  .object  worthy  of     ;ii^ 

'  r      pursuit,  we  believe  we  shall  resort  to  the  means  which  will    '^ 
give  us  a  chance  of  getting  it" .       t     • 

Here,  also,  the  desire'  of  the  object  is  confounded  with 
the  ieUe/  which  properly  constitutes  the  intention.  Every 
genuine  volition  being  a  desire,  and  every  genuine  volition^ 
being  coupled  with  an  intention,  we  naturally  extend  the 
terms  which  are  proper  to  voKtions  to  eveiy  desire  which 
is  combined  with  an  intention.  .  .  '^ 

It  is  dear  that  such  expressions .  as  ''  determining,"  ''  re- 
solving," !^  making  up  one's  mind,"  can  only  apply  in  strict- 
ness to  'Volitions :"  that  is  to  say,  to  those  desires  which 
are  instantly  followed  by  their  objects,'and  by  which  it* may^ 
be  said  that  we  are  concluded,  from  the  moment  at  which  we 
conceive  thom.  He  who  wills  necessarily  acts  as  he  wills,' 
,^  and  cannot  will  (with  effect)  that  he  will  retract  or  recall 

the  volition.     He  has  **  determined :"  He  hM  **  resolved :'* 

:"         He  has  ''  made  up  his  mind."    He  is  concluded  by  his  own 
'%,  > .       volition.     He  cannot  tfiv-will  that  which  he  has  willed. 
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Bat  when  such  expressions  as  '*  resolving ''  and  **  deto<i^ 
mining ''  are  applied  to  a  present  intention  to  do  a  future 
act,  they  simply  denote  that  we  desire  the  object  intensely, 
and  that  we  believe  (with  corresponding  confidence)  we 
shall  resort  to  means  of  attaining  it. 

And  this  perfectly  accords  with  common  apprehension, 
although  it  may  sound  (at  first  hearing)  as  tf  it  were  a 
paradox.  For,  every  intention  (or  every  so-styled  toill)  which 
regards  the  future,  is  ambulatory  or  revocable.  That  is  to 
say,  the  present  desire  of  the  object  may  cease  hereafter ; 
and  the  present  belief  that  we  shall  resort  to  the  means  of 
attaining  it,  will,  of  course,  cease  with  the  wish  for  it.  We 
cannot  believe  that  we  shall  try  to  get  that,  for  which  we 
Jtnow  that  we  care  not. 

It  is  dear  that  we  may  presently  intend  a  future  intandiactt 
forbearance  as  well  as  a  future  act. 


We  may  either  desire  an  object  inconsistent  with  the  act 
to  be  forborne,  or  we  may  positively  dislike  the .  probable 
consequences  of  the  act.  In  the  first  case,  we  may  presently 
believe  that  we  shall  forbear  from  the  act  hereafter,  in  order 
that  we  may  attain  the  object  which  we  wish  or  desire.  In 
the  latter  case,  we  may  presently  beUeve  that  we  shall  for- 
bear from  the  act  hereafter,  ih  order  that  we  may  avoid  the 
consequences  from  which  we  are  averse. 

[Every  present  forbearance  from  a  given  act,  is  not  pre- 
ceded or  accompanied  by  a  present  volition  to  do  another 
act 

It  may  be  preceded  or  accompanied  by  mere  inaction. 
e.ff.  I  may  lie  perfectly  still,  intending  not  to  rise. 

But,  still,  it  is  generally  true,  that  every  present  forbear- 
ance is  preceded  or  accompanied  by  a  volition.  In  our 
waking  hours,  our  lives  are  a  series  (nearly  unbroken)  of 
volitions  and  acts.  And,  when  we  forbear,  we  commonly  do 
a  something  inconsistent  with  the  act  forborne,  and  which 
we  are  conscious  is  inconsistent  with  it.] 

Where  a  forbearance  is  preceded  or  accompanied  by  in- 
action, the  desire  leading  to  the  forbearance  is  not  to  be 
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compared  to  b  volition.  The  forbearance  is  not,  like  the 
act,  the  direct  and  appropriate  object  of  the  wish. 
.  All  that  can  be  said  (in  generals)  of  intentions  to  o^  in 
future,  may  be  applied  (with  slight  modifications)  to  inten- 
tions to  forbear  in  future.  I  confine  myself  to  intentions 
tjO  oe^  in  future,  in  order  that  my  expressions  may  be  less 
oomplex,  and,  by  consequence,  more  intelligible. 
An  mteoded       Whcu  wc  iutcud  a  future  act,  we  also  intend 


qT  «n "^  certain  of  its  consequences.  In  other  words,  we 
Mt,kBo4  believe  that  certain  consequence  will  follow  that 
wbS:-  future  act,  which  we  presently  believe  we  shall 
hereafter  will.  This  is  necessarily  implied  in  every  inten- 
tion of  the  sort..  For  our:  present  wish  or  desire  of  some 
probable  consequence  of  the  act,  is  our  reason  for  believing 
pre9mUy  that  we  shall  do  the  act  in  future. 

But  we  may  also  intend  or  expect  that  the  act  may  be 
followed  by  consequences,  which  we  do  tiot  desire,  or  from 
which  we  are  averse.  For  example ;  I  may  intend  to  shoot 
at  and  kill  you,  so  soon  as  I  can  find  an  opportunity.  But 
knowing  that  you  are  always  accompanied  by  firiends  oi^ 
other  companions,  I  believe  that  I  may  kill  or  wound  one 
of  these  in  my  intended  attempt  to  kiU  you.  . 

Here,  the  object  which  I  wish  or  desire  is  your  death.  I 
intend  the  act,  or  I  believe  that  I  shall.  wiXi  it,  because  I 
desire  your  death.  But  I  also  believe  that  the  act  will  be 
followed  by  a  consequence  fix>m  which  I  am  averse : — by  a 
consequence  which  is  not  the  ground  of  my  present  inten- 
tion, although  I  intend  in  epite  of  it.'  1  intend  a  future 
act.  I  intend  a  consequence  which  I  desire.  And  I  also, 
intend -a  consequence  from  which  I  am  averse. 
intaptioBt  to  .:  'Kie  excculion  of  every  intention  to  do  a  future 

do  fv&smv  -f 

ticu^vttr-  act,  is  necessarily  postponed  to  a  future  time. 

tun  or  unoer-  5  ■ «  •        %' 

tttn;  Every  intention  to  do  a  future  act,  is  also  re- 

vocable or  ambidatory.  That  is  to  say.  Before  the  intention 
be  carried  into  execution,  the  desire  which'  is  the  ground  of 
the  intention  may  cease  or  be  extinguished,  or,  although  it 
continue,  may  be  outweighed  by  inconsistent  desires.  ^ 
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But  though  the  execution  of  the  intention  be  always  con* 
tingent,  the  intention  itself  may  be  certain  or  uncertain.  I 
may  regard  the  intended  act  as  one  which  I  shall  certainly 
will ;  or  I  may  regard  it  as  one  which  I  shall  will,  on  the 
happening  of  a  given  contingency.  In  either  case,  ^J^^j^ 
I  may  either  intend  a  precise  and  definite  act,  or  «d. 
I  may  merely  intend  some  act  for  the  purpose  of  attain- 
ing my  object. 

For  example ;  I  may  intend  to  kill  you  by  shootings  at  a 
given  place  and  time.  Or  (though  I  intend  to  kill  you)  I 
may  neither  have  determined  the  fnode  by  which  I  shall  at- 
tain my  object,  nor  the  time  or  place  for  executing  the 
murderous  design.  In  cases  of  the  first  dass,  the  inten- 
tion, design,  or  purpose,  is  settled,  determinate  or  matured. 
In  cases  of  the  latter  class,  it  is  unsettled,  indeterminate, 
or  undigested. 

It  not  unfrequendy  happens,  that  a  long  and  AeoMi/<Mi 
complex  series  of  acts  and  means  is  a  necessary  mg. 
condition  to  the  attainment  of  the  desired  object  (supposing 
it  can  be  attained).  To  determine  these  means,  or  to  de- 
liberate on  the  choice  of  them,  is  commonly  styled  '*  a  com- 
passing of  the  desired  object.''  Or,  when  the  intended 
means  are  thus  complicated,  the  intention  is  frequently 
styled  consilium.  Either  of  the  terms  denotes  the  delibera- 
tion or^[>ondering,  which  necessarily  attends  the  intention 
before  it  becomes  precise. 

Such  (I  think)  are  the  proper  meanings  of  compamny  and 
cfmsiliwm.  Where  the  intended  means  are  few  and  simple, 
there  is  no  necessity  for  that  long  and  laborious  delibera- 
tion, which  seems  to  give  to  the  intention  (in  the  cases  in 
question)  the  names  of  "  compassing ''  or  consilium. 

It  must,  however,  be  confessed,  that  the  terms  are  fre- 
quently applied  loosely.  In  the  language  of  the  English 
Law,  you  would  compass  and  imagine  the  death  of  the  Kiny^ 
although  you  intended  to  slay  him  by  the  shortest  and  sim- 
plest means.     For  instance,  by  shooting  him  with  a  rifle  in 
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a  theatre.  And,  in  various  books,  I  have  seen  the'  word 
*■  consilium ''  used  for  ''  propositum  '*  or  intention. 

It  is  only  by  the  complemfy  of  the  means;  that  a  ooirn- 
passing  or  cofttiUum  is  distinguished  from  another  intui- 
tion. In  all  other  respects,  the  two  states  of  mind  are  exactly 
alike.    There  is  a  present  desire  of  a  given  object,  with  a 
bdief  that  we  shall  resort  to  means  (predse  cnr  indetermi- 
nate) for  the  acoomphshment  of  the  desire.    . 
AMiB^te.*        It  frjequently  happens  that  the.jdesired  object 
is  not  accomplished  by  the  intended. act:  > For  example,  I     a| 
point  a  gun,  and  puU  the  trigger,  intending  to  shciot  yoa«    ;^ 
But  the  gun.  misses  fire,  or  the  shot  misses  its  mark.  tJii^S$ 
this  case,  the  act:is  Myled.  an  attempt:  an  attempt  to  ac-c'  l^ 
coDQiplish  the  desired  object    It  also  frequently  happens^ 
that  several  acts  must  be  done  in  succession  before  the  de^ 
sired  object  can  be  accomplished.    And  the:  doing  any  of 
the  acts  which  precede  the.  last,  is  also  jan  dtteny^t  ;to  accdm-      f 
plish  the  desired  object;  or.  is  rather  an  endeavour  lowardB     J 
the  accomphshment  of  the:6bject  '4 

.  For  exa.mple;  to  bqy  poiBon  for  the  .purpose  of  killing 
another,  or  to  provide  arnis  for  the  purpose  of  attacking 
the  king,  are  attempts  or  endeavours .  towards  murder  or 
treason.  Attempts  are  evidence  of  the  party's  intention; 
and,  considered  in  that  light,  are  styled  in  the  English 
Ijswi^*  overt  acta*'  •  .  -     ri     • 

Where  a  criminal  intention  is  evidenced  by  an  attempt; 
the  party  is  punished  in  respect  of  the  criminal  intention. 
Sometimes  he  is  punished  as  severely  as  if  be  had  accom- 
plished the  object   But  more  commonly,  with  less  severity. 

Why  the  party  should  be  punished  in  respect  of  a  mere 
intention,  I  voll  try  to  explain  hereafter. 

*  "Delictum  oonrammatimi.  Gonatas  deUnqoeiidi."  Gonsiimmate 
Crimes  and  Criminal  Attempts. — Feuerbaek,  p.  41. 

**  Eine  Handlnng,  wddie  die  Henroibringong  eines  Yerbrediens  ntm 
ZtoerJhe  hat^  ohne  den  besweckten  Teibredieiisdien  Thatbestand  wiiklidi 
su  machen,  ist  ein  Versuch." — Ro9ikirt,  p.  86. 
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The  leason  for  requiring  an  attempt,  is  probably  the 
danger  of  admitting  a  mere  confession.*  When  coupled 
with  an  overt  act,  the  confession  is  illustrated  and  supported 
by  the  latter.  When  not,  it  may  proceed  from  insanity  or 
may  be  invented  by  the  witness  to  it. 

I  have  considered  the  import  of  the  term  "Intention/'  in 
order  that  I  might  elucidate  the  general  nature  of  Injuries 
and  Political  Sanctions. 

Bat  the  word  Intention  is  often  employed,  intaDtkmor 
without  reference  to  wrongs.  We  speak  of  the  ^f*^* 
intention  of  the  legislator,  in  passing  a  law ;  of  the  inten- 
tion of  testators;  of  the  intention  of  parties  to  contract?; 
and  80  on.  In  each  of  these  cases,  the  notion  signified  by 
the  term  **  Intention"  may  be  reduced  to  one  of  the  notions 
which  I  have  already  endeavoured  to  explain :  namely,  a 
present  volition  and  act,  with  the  expectation  of  a  conse- 
quence ;  or  a  present  belief,  on  the  part  of  the  person  in 
question,  that  he  will  do  an  act  in  future. 

When  we  speak  of  the  intention  of  the  legislator,  we 
either  advert  to  the  purpose  with  which  he  made  the  law ; 
or  we  advert  to  the  sense  which  he  annexed  to  his  own  ex- 
pressions, and  in  which  he  wished  and  expected  that  others 
would  understand  them. 

If  we  advert  to  the  purpose  with  which  he  made  the 
law,  we  mean  that  he  willed  and  performed  a  given  act, 
eapeciinp  a  given  consequence.  In  order  that  he  might 
attain  the  purpose,  he  made  and  published  the  law.  And 
when  he  made  and  promulged  it,  he  intended  the  pur- 
pose :  that  is  to  say,  he  expected  or  believed  that  the  pur- 
pose which  moved  him  to  make  and  promulge  it,  would 
follow  the  making  and  promulgation  as  a  consequence. 

If  we  advert  to  the  sense  which  he  attached  to  his  own 
expressions,  we  also  mean  that  he  willed  and  performed  an 
act,  expecting  a  consequence.     We  mean  that  he  used  ex- 

*  Example  of  man  punished  for  confessed  intention  (without  overi 
act)  to  kill  Henry  III.  of  France. 
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pressions  with  a  certain  aeDSe,  expecting  that  those  to  whom 
he  addressed  them  would  receive  them  in  the  same  sense.^ 
The  intention  of  the  testator  regards  the  purpose  of  the 
provision,  or  the  sense  which  he  attached  to  his  words.  In 
either  case,  we  mean  by  *^  his  intention/'  that  he  did  a  cer- 
tain act,  expecting  a  certain  consequence:  That  he  made 
the  provision,  expecting  the  purpose  would  follow  it ;  or 
that  he  used  his  words  with  a  certain  sense,  expecting  that 
others  would  understand  them  in  the  same  sense.  When 
we  say,  that  **  the  will  or  intention  of  the  testator  is  ambu- 
latory,''  we  mean  that  *'  he  may  will  and  intend  anew/' 
:   When  we  speak  of  the  intention  of  contracting  parties, 

\^^^,  we  mean  the  intention  of  the  promisor,  or  the  intention  of 

the  promisee.    If  we  mean  the  intention  of  the  promisor, 

^^.  we  tnean  his  intention  as  it  r^ards  the  peffomumce  of  his 

promise,  or  we  mean  his  intention  as  it  regards  the  nature 
or  extent  of  it.     In  the  first  case,  we  mean  that  he  intends 

^  (when  he  makes  the  promise)  to  do  or  forbear  in  future. 

- '  In  the  second  case,  we  mean  that  he  makes  a  certain  pro- 

mise, expecting  that  the  promisee  will  understand  it  in  a 
certain  sense.  In  the  first  case,  we  mean  that  he  believes 
he  shall  do  or  forbear  in  future.  In  the  second  case,  we 
mean  that  he  does  a  present  act,  expecting  a  given  conse- 
quence. 

If  we  mean  the  intention  of  the  promisee,  we  mean  that 
he  accepts  the  promise,  understanding  it  in  a  pertain  sense, 
and  expecting  a  future  consequence :  namely,  that  the  pro- 
misor will  perform  it. 

He  does  a  present  act,  expecting  a  given  consequence. 

*  Or  rather,  the  sense  in  which  it  is  to  be  inferred  from  the  words  used,  or 
from  the  transaction,  or  finom  both,  that  the  one  party  gave  and  the  other 
reoored  it.  Fale/s  role  would  lead  to  this ;  that  a  mistaken  apprehension 
of  thcf  apprehension  in  whidli  the  promisee  reoeiyed,  would  exonerate  the 
proinisor.  This  would  be  to  disappoint  the  promisee.  If  the  apprehen- 
sion of  the  promisee  did  not  extend  to  so  much  as  the  promisor  apprehends 
that  it  did,  it  is  true  that  the  promisor  is  not  surprised  by  a  more  onerous 
obligation  than  he  expected ;  but  then  there  is  Yio  reason  for  giving  the 
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praniaee  an  advantage  which  he  did  not  expect :  pain  of  loss  being  greater 
than  the  mere  pleasure  of  gain ;  which  this  advantage  would  be :  there 
bemg,  bj  the  supposition,  no  expectation  and  therefore  no  engagement  in 
ooiuiec|ucnce« 

If  on  the  other  hand  the  promisor  underrates  the  expectation  of  the 
promiaee  he  disappoints  an  expectation. 

The  true  rule  is  the  understanding  of  both  parties.  The  veiy  use  of 
Ttkj^u  rale  shews  that  it  embraces  both.  In  the  example,  Fal^  seems  to 
oonfoond  the  sense  whidi  the  promisor,  in  common  with  all,  must  have 
pmt  on  his  promise,  with  his  secret  intention  of  breaking  it. 

(See  **  Intention,"  regarding  future.) 

The  seme  of  the  promise,  ue.  the  meaning  which  each  party  apprehends 
that  the  words  or  transaction  must  denote,  is  a  totally  different  thing  from 
the  miemium  with  which  it  is  made.  The  one  uses,  and  he  knows  he  uses, 
wonis  of  audi  an  import ;  the  other  hean  words  which  he  knows  to  be  of 
the  aame  import;  fiom  these  words  ensue  an  obligation,  the  extent  of 
which  eaeh  knows,  and  the  compulsoiy  performance  of  whidi  m  ierwdme 
would  not  di8app<nnt  the  expectations  of  the  parties,  whatever  might  be 
thdr  intentiona. 


"  Where  the  terms  of  a  promise  admit  of  more  senses  than  one,  the  pro- 
miw  ia  to  be  performed  *in  that  aenae  which  the  promiser  apprehended,  at 
the  time  that  the  promisee  received  it' 

**  It  is  not  the  sense  in  which  the  promiser  actually  intended  it,  that 
always  gove^is  the  interpretation  of  an  equivocal  pronuse ;  because,  at  that 
rate,  yon  might  exdte  expectations  whidi  you  never  meant,  nor  would  be 
obliged,  to  satisfy.  Much  less  is  it  the  sense  in  whidi  the  promisee  actually 
reoeifed  the  promise ;  for,  according  to  that  rale*  you  might  be  drawn  into 
engagements  you  never,  designed  to  undertake.  It  must  therefore  be  the 
aenae  (for  there  is  no  other  remaiuing)  in  which  the  pnumser  believed  that 
the  pronusee  accepted  his  promise." — PoZey,  Moral  and  PolU,  PkUaeopky, 
voL  L  ehap.  v. 
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I  HAVB  endeavoured  to  analyze  and  to  fix  the  meaningtfV  ;' 
of  the  following  related  expressions :— 7''  Motive/'  *'  ^E^V-  .^ii 
*'  Intention  ;'',/f  Negligence,''  Heedlessness/'  V  Rashness/'  ^  ' 
t  I  now  proceed  to  the  essentials  of  Injury  and  Sanctionr 
and  of  thf^  Compulsion  or  Restraint  which  is  imported  by 
Duty  or  Obligation. 

n^. ..  Every  l^;al  duty  (whether  it  be  relative  or^ ab- 
solute, or  whether  it  be  igficium  or  oUi^atio)  is  a  duty  to  do,, 
or  forbear  from,  an  act  or  act9,  and  is  imposed  by  a  Com- 
mand (express  or  tacit)  of  the  person  or  body  which  is  #0- 
t^ere^  in  a  given  society.  •        .      . 

i4«7-  ^  ,^ As  eveiy, injury  or  wrong  is  a  breach  or  viola- 
tion of  dutjT,  it  supposes  that  an  act  enjoined  is  not  done, 
or  that  an  act  forbidden  is  done. 

Somcmml  a  party  lying  under  a  duty,  or  upon  whom  a 
duty  is  incumbent,  is  liable  to  evil  or  inconvenience  (to  be 
inflicted  by  sovereign  authority),  in  case  he  violate  the  duty, 
or  disobey  the  commakid  which  imposes  it.  The  evil  to  be 
incurred  by  the  party  in  case  he  disobey  the  command,  en- 
forces  compliance  with  the  command,  or  secures  the  fulfil- 
ment of  the  duty.  In  other  words,  it  inclines  the  party  to 
obey  the  command,  or  to  fulfil  the  duty  or*obligation  which 
the  command  imposes  upon  him.  By  reason  of  his  liability 
or  obnoxiousness  to  the  eventual  or  conditional  evil,  there  is 
a  cliance  that  he  will  not  disobey:  A  chance  which  is  greater 
or  less  (foreign  considerations  apart),  as  the  evil  itself,  and 
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the  chance  of  incaning  it  by  disobedience,  are  greater  or 
le68\  The  eventual  or  conditional  evil  to  which  the  party 
is  obnoxious,  is  styled  a  ''  Sanction ;"  or  the  Law  or  other 
Command  is  said  to  be  sanctioned  by  the  evil. 

"  To  be  obliged  to  do  or  forbear/'  or  "  to  lie  obUgi^  it 

.  4»     «         *  ••    •  obnoxious* 

under  a  duty  or  obligation  to  do  or  forbear,    is  to  bam  to  « 
be  liable  or  obnoxious  to  a  sanction,  in  the  event 
of  disobeying  a  command.     In  other  words,<i<^  to  lie  under 
an  obligation  to  do  or  forbear,"  is  to  be  liable  to  an  evil 
from  the  author  of  the  command,  in  the  event  of  disobe- 
dience. 

The  party  is  bound  or  obliged  to  do  or  forbear,  because 
be  is  obnoxious  to  the  evil,  and  because  he  fears  the  evil. 
To  borrow  the  current,  though  not  very  accurate  expres- 
sions, he  is  compelled  by  his  fear  of  the  evil  to  do  the  act 
which  is  enjoined,  or  is  restrained  by  his  fear  of  the  evil 
from  doing  the  act  which  is  forbidden. 

The  difference  between  Sanction  and  Obliga-  smtion  and 

-•«.•••  Oblifffttioii 

tion  IS  simply  this :  ^iiUnguidied. 

Sanction  is  evil,  incurred  or  to  be  incurred,  by  disobedi- 
ence to  command. 

Obligation  is  liability  to  that  evil,  in  the  event  of  disobe- 
dience. 

Obligaticm  regards  the  future.  An  obligation  ouigiuioa 
to  a  past  act,  or  an  obligation  to  a  past  forbear-  ibSm 
ance,  is  a  contradiction  in  terms.  If  the  party  has  acted 
or  forborne  agreeably  to  the  command,  he  has  fulfilled  the 
obligation  wholly  or  in  part,  and  the  obligation  has  ended 
or  ceased  in  respect  of  that  act  or  forbearance.  If  he  has 
disobeyed  the  command  by  action,  forbearance  or  omission, 
he  has  actually  incurred  the  sanction,  or  is  actually  liable 
to  the  application  of  the  sanction.  And,  in  respect  of  the 
forbearance  which  he  has  not  observed,  or  in  respect  of  the 
act  which  he  has  forborne  or  omitted,  the  duty  or  obligation 
to  which  the  sanction  was  annexed,  has  (as  before)  ended 
or  ceased.    The  sanction  which  has  attached  upon  him  may 
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consist  of  a  new  obligation,  btit  that  obligation  to  whidi 
the  sanction  was  appended,  has  (wholly  or  in  part)  deter- 
mined. 

BnetionB  It  is  not  unfreqaently  said  ''that  Sanctions 

ttieVMrM.  operate  upon  the  WiU,''  and ''  that  men  are  obliged 
to  do  or  forbear  through  their  mils*' 

It  were  more  correct  to  say  ''  that  Sanctions  operate  upon 
the  desires  "vnd  ''^that  men  are  obliged  to  do  or  forbear 
through  their  desires" 
'■  Stated  plainly  and  precisely,  the  fact  is  this :  i 

The  party  obliged  is  averse  from  the  conditional  evil,  whicSi 
he  may  dumce  to  incur  in  case  he  break  the  obligation :  In 
other  words,  he  wishes  or  desires  to  avoid  it.  But,  in  order 
that  he  may  avoid  the  evil,  or  may  avoid  the  chance  of  incur- 
ring it,  hemust  fulfil  the  obligation ;  He  must  do  ikat  which 
the  Law  enjoins,  or!  must  forbear  from  Ma/  which  the  Law 
prohibits. 

'  That  every  sanction  operates  upon  the  desires  of  the 
obliged,  is  true.  For  he  is  necessarily  averse  from  the  evil 
with  which  he'  is  threatened  by  the  Law,  a9  he  is  necessarily 
averse  from  every  evil  whatsoever. 

That  every  sanction  operates  upon  the  wll  of  the  obliged, 
is  not  true.  If  the  duty  be  positive^  and  if  he  fulfil  the 
duty  out  of  regard  to  the  sanction,  it  may  be  said  with  pro- 
priety that  the  sanction  operates  upon  his  wiU.  For  his 
desire  of .  avoiding  the  evU  which  impiends  from  the  Law, 
midkes  him  «ib,.and„  therefore,  im^,.  the  act  which  is  the 
6bject  of !  the  command  and  the  duty.  But  if  the  duty  be 
nepatiloetMA  if  he  frilfil  the  duly  out  of  r^ard  to  the  sanc- 
tion, it  can  scarcely  be  said  with  propriety  that  the  sanction 
operates  upon  hismff.  His  desire  of  avoiding  the  evil  which 
impends  from  the  Law,  makes  him  forbear  from  the  act 
which  the  Law  prohibits.  But,  though  he  intends  the  for- 
bearance, he  does  not  will  the  forbearance.  He  either  wills 
an  act  which  is  inconsistent  with  the  act  fOTbome,  or  he 
remains  in  a  slate  of  inaction  which  equally  excludes,  it. 
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In  the  former  case,  he  does  not  will  the  forbearance.     In 
the  latter  case,  he  wills  nothing. 

If,  then,  the  party  fulfil  his  duty,  and  if  he  fulfil  his  duty 
out  of  regard  to  the  sanction,  the  fact,  precisely  stated,  is 
this :  He  is  obnoxious  to  evil  from  the  Law,  in  case  he  vio- 
late his  duty.  This  conditional  evil,  like  every  possible  evil, 
he  necessarily  wishes  to  avoid.  And,  in  order  that  he  may 
avoid  the  evU  with  which  he  is  threatened  by  the  Law,  he 
wills  the  act,  or  intends  the  forbearance,  which  the  Author 
of  the  Law  commands. 

Again :  Every  sanction  operates  upon  the  desires  of  the 
obliged,  aUhougk  he  violate  ike  duty. 
■  If  he  -^fo  an  act  which  the  Law  forbids,  or  if  he  forbear 
from  an  act  which  the  Law  enjoins,  he  desires  to  avoid  the 
evil  with  which  he  is  threatened  by  the  Law,  although  that 
desire  be  mastered  and  suppressed  by  a  conflicting  and 
stronger  desire.  And,  if  he  omit  an  act  which  the  Law 
enjoins,  he  habitually  desires  to  avoid  the  conditional  evil, 
although,  at  the  moment  of  the  omission,  he  forgets  the 
sanction  and  the  duty. 

But,  when  the  obliged  party  violates  his  duly^  it  is  mani- 
fest that  the  sanction  does  not  operate  upon  his  toill^  although 
it  affects  his  desires.  If  he  do  an  act  which  the  Law  for- 
bids, he  wills  an  act  in  spite  of  the  sanction.  If  he  violate 
his  duty  by  forbearance  or  omission,  he  does  not  will  an  act 
which  the  Law  enjoins,  and  to  make  him  will  which  is  the 
scope  and  purpose  of  the  sanction. 

It  is,  therefore,  not  true,  or  is  not  true  universally,  that 
''  Sanction  operates  upon  the  will  of  the  obliged,"  or  "  that 
the  party  is  obliged  through  his  will!*  But  it  is  true,  and 
is  true  universally,  ''that  Sanction  operates  upon  the  de-^ 
sires  of  the  obUged,"  or  **  that  the  party  is  obUged  through 
his  desires.** 

For  to  affirm  that  is  merely  to  affirm  this: — ''That  the  party 
is  necessarily  averse  from  every  evil ;  and  necessarily  wishes 
to  avoid  the  evil  by  which  the  command  is  sanctioned.'' 


^.4 
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f^-'  '  ri  said,  in  b,  former  Lecture,  that  an  obligation  AnouutirtiM  • 

}'  ^  lO  will  BOi 

< .  to  foill  is  impossible.    Why  I  said  so,  I  am  some-  ia^otdiW. 

what  at  a  loss  to  see.    For  it  is  quite  certain,  that  the  pro- 
position is  grossly  false,  and  is  not  consistent  with  my  own 
deliberate  opinion. 
y  We  are  obliged  to  will,  whenever  our.  duties  are  poritive : 

that  is  to  say,  whenever  we  are  obliged  to  act    The  Law 
%  '  threatens  us  with  the  sanction,  in  order  that  we  may  aet; 

f  .and  in  order  that  we  may  act,  we  must  will.    This,  it  is 

'i^--.  manifest,  is  the  meaning  of  the  propiosition  *V that: we  are 

^'  bound  to  iBot  tirauffA  our  willa/*  -  The  force  of  the  obliga-  \: 

T:  tion  lies  in  our  desire  of  avoiding  the  threatened  evil.   But^  -^^ 

in  order  that  we  may  avoid  that  evil  by  performing  the  ob-^  '^i 
ligatitai  we  will  the  act  which  is  commanded. .   '   .  :^\  >^ 

And  tlus  is  true.     For  acts  and  tieir  coneejueneea  Bie  the  :^ 
objects  of  positive  duties ;  and  every  volition  is  followed  by    '^ 
tlie  act  which  is  wiUed,  if  the  appropriate  bodily  organ  be     ^^ 
A>und  or  healthy^ 
i  Perhaps,  I  confounded  desires  (as  contradistinguished 

from  volitions)  with  those  peculiar  desires  which  are  styled 
*'  vditions.' 

Or,  perhaps  I  intended  to  affirm  that  we  cannot  be  obliged 
to  deeire,  in  the  sense  wherein  desire  is  opposed  to  will. 

And  this  is  also  true.]  .       . 

AnoUifaita    \And  here  I  may  remark,  that  we  cannot  be 
obliged  to  desire  or  not  to  desire ;  i.e.  to  desire 


that  which  the  Iiaw  enjoins,  or  not  to  desire  that  which  the 

Law  forbids :  For  altiioogh  we  desire  to  avoid  the  sanction, 

we  are  not  Here/ore  averse  from  that  which  the  law  forbids, 

nor  do  we  therefore  incline  to  that  which  the  law  enjoins. 

r  In  spite  of  our  aversion  from  the  evil  with  which  we  are 

menaced  by  the  law,  we  may  still  desire  that  whidf  the  law 

forbids,  or  may  desire  to  evade  that  which  the  law  exacts : 

Although  our  necessary  desire  of  avoiding  the  sanction, 

!^.  may  be  stronger  than  the  opposite  desire  w)uch  urges  us 

/v  to  a  breach  of  our  duty.    The  desire  of  avoiding  the  sane- ' 
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tion  may  control  the  opposite  desire,  but  cannot  supplant  or 
destroy  it  Or  if  it  can  destroy  it,  it  can  only  destroy  it  in 
the  obKque  or  indirect  manner  to  which  I  shall  advert  im- 
mediately. 

It  is  equally  manifest,  that  we  are  not  obliged  to  our  de- 
sire of  avoiding  the  sanction.  We  are  not  Sound  or  obliged 
to  entertain  the  desire ;  but  we  are  bound  or  obliged,  because 
we  are  threatened  with  the  evil,  and  because  we  inevitably 
desire  to  avoid  the  evil.  We  are  not  obliged  to  entertain 
the  desire,  but  we  are  obliged  because  we  entertain  it.* 

Wh^i  we  desire  that  which  the  Law  forbids,  or  f^R^^ 
when  we  are  averse  from  that  which  the  Law  en-  ore  ana  wul 
joins,  we  observe  our  duty  (supposing  we  do  observe  it) 
because  our  aversion  from  the  sanction  tops  the  conflicting 
wish. 

In  these,  and  in  similar  cases,  it  is  not  unusual  to  sup- 
pose a  eonjUet  between  desire  and  will.  Because  we  toiU 
a  something  from  which  we  are  averse^  it  is  imagined  that 
we  will  against  our  desires.  The  truth,  however,  is,  that 
there  is  no  conflict  between  desire  and  will,  although  there 
is  a  conflict  between  inconsistent  desires. 

I  wish  to  forbear  from  that  which  the  law  enjoins,  or  I 
wish  to  do  that  which  the  law  prohibits.  But  I  also  wish 
to  avoid  the  evil  with  which  I  am  threatened  by  the  Law. 
And  as  my  wish  of  avoiding  this  evil  is  stronger  than  the 
opposite  wish,  I  will  that  which  the  Law  enjoins,  or  I  for- 
bear from  that  which  the  Law  forbids.  I  do  not  will  or  for- 
bear against  my  desires,  but  I  will  or  forbear  in  compliance 
with  a  stronger  desire,  instead  of  forbearing  or  willing  in 
compliance  with  a  weaker  desire. 

It  is  truly  astonishing  that  this  obvious  solution  of  the 
difficulty  escaped  the  penetration  of  Mr.  Locke.  It  is  of  no 
small  importance  that  the  difficulty  should  be  clearly  con- 
ceived, and  the  solution  distinctly  apprehended.     For  I  be- 

*  [May  be  bound  to  will :  t.  f.  to  act  (see  anie).    And  to  desire,  (as  a 
mem,  though  not  for  itself,)  the  object  of  the  duty.] 

VOL.  II.  K 
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that  the  myBterioos  jargon  about  the  nature  of  the  will 
has  arisen  entirely  fix>m  this  purely  verbal  puzzle. 

If  we  suppose  that  the  Will  can  control  the  Desires,  or 
that  man  can  will  against  his  desires,  we  must  suppose  that 
will  and  desire  are  utterly  distinct  and  disparate. 

We  cannot  admit  that  volitions  are  a  class  of  desires,  and 
are  merely  distinguished  fix>m  other  desires  by  a  certain 
specific  difference :  Namely,  that  they  are  followed  immedi- 
ately or  without  the  intervention  of  means,  by  their  direct 
or  appropriate  objects. 

BAei«f  <Mi.      I  have  said  tha,t  we  cannot  be  obliged  not  to 
desire;  that  the  desire  of  avoiding  the 


' .  n  I  vi » :  I , 


«rto*  may  maaier  or  control,  but  cannot  extinguish  a 
duty.  desire  which  urges  to  a  breach  of  duty. 

But  this,  though  true  in  the  main,  must  be  taken  with 
an  important  qualification. 

The  desire  of  avoiding  the  sanction  cannot  destroy  di- 
nctiy^  the  conflicting  and  sinister  desire.  But  the  desire  of 
avoiding  the  sanction  may  destroy  the  antagonist  desire, 
yraiuattjf  or  tJi  tke  way  of  association.  The  thought  of 
the  act  or  forbearance  which  would  amount  to  a  breach  of 
duty,  is  habitually  coupled  with  the  thought  of  the  evil^ 
whkh  the  Law  annexes  to  the  wrong.  If  our  desire  of 
avoiding  the  evil,  whidi  the  Law  annexes  to  the  wrong,  be 
stronger  than  our  desire  of  the  consequences  which  might 
follow  the  act  or  forbearance,  we  regard  the  latter  as  a  cause 
ol  probable  evil,  and  we  gradually  transfer  to  the  cause  our 
Aversion  from  the  effect.  Our  stronger  desire  of  avoiding 
the  Sanction,  gradually  extinguishes  the  weaker  desire.  Our 
wish  for  the  agreeable  consequences  which  might  follow 
the  wrong,  is  absorbed  by  our  wish  of  avoiding  the  evil 
which  the  wrong  would  probably  induce.  We  regard  the 
wrong  as  a  cause  of  evil,  and  we  dislike  it  accordingly. 

This  is  merely  a  case  of  a  familiar  and  indisputable  fact 
Objects  originally  agreeable  become  disagreeable,  on  ac- 
count of  their  disagreeable  consequences.    And  objects  on- 
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(^aliy  pleasing  become  displeasing  by  reason  of  painfol 
ocmsequences  with  which  they  are  pregnant. 

This  gradual  effect  of  sanctions  in  extinguishing  sinister 
desires,  is  matter  of  familiar  remark,  and  is  expressed  in 
various  ways.  Owing  to  the  prevalent  misconceptions  re- 
garding the  nature  of  the  will,  the  effect  which  is  really 
wrought  upon  the  state  of  the  desires  is  frequently  ascribed 
to  the  wiU.  It  is  forgotten  that  the  will  is  merely  an  t»- 
strument  of  the  desires ;  and  that  every  change  in  disposi- 
tion and  conduct  is  a  change  in  the  dominant  desires,  and 
not  in  the  subject  wilL 

We  are  told,  for  instance,  by  Hobbes,  in  his  '  Essay  on 
liberty  and  Necessity,'  *'  that  the  habitual  fear  of  punish- 
ment maketh  men  just :"  ''  that  it  frames  and  moulds  their 
wills  to  justice/'  The  plain  and  simple  truth  iB  this :  that 
it  tends  to  quench  wishes  which  ui^e  to  breach  of  duty,  or 
are  adverse  to  tAat  which  iBJussum  or  ordained. 

Where  the  fear  of  the  evils  which  impend  from  the  Law 
has  ej[tinguished  the  desires  which  urge  to  breach  of  duty, 
the  man  isjuat  He  is  not  compelled  or  restrained  by  fear 
of  the  sanction,  but  he  fulfils  his  duty  spontaneously.  He 
is  moved  to  right,  and  is  held  from  wrong,  by  that  habitual 
aversion  from  wrong  or  injury,  which  the  habitual  fear  of 
the  sanction  has  gradually  begotten. 

The  man  who  fulfils  his  duty  because  he  fears  the  sanc- 
tion, is  an  viijust  man,  although  his  conduct  be  just.  If  he 
could  violate  his  duty  without  incurring  the  evil,  his  con- 
duct would  accord  with  the  desires  which  urge  him  to  break 
it 

In  short,  the  fear  of  the  evils  by  which  our  duties  are 
sanctioned,  cannot  extinguish  instantly  or  directly  the  de- 
sires and  aversions  which  urge  us  to  violate  our  duties. 
But  the  fear  of  those  evils  may  extinguish  these  desires  and 
aversions,  gradually  or  in  the  way  of  association.  Our  ne- 
cessary aversion  from  the  evils  with  which  we  are  threatened 
by  the  Law  is  often  transferred  by  insensible  degrees  to  the 

k2 
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injuries  or  wrongs  which  might  bring  those  evils  npon  ns. 
Oar  fear  of  the  sanction  is  changed  into  hate  of  the  offence. 
Instead  of  fnlfilling  our  duty  through  fear  of  the  sanction, 
we  fulfil  our  duty  through  that  aversion  from  wrong,  which 
the  habitual  fear  of  the  sanction  has  slowly  engendered. 
We  come  to  love  justice  with  disinterested  love,  and  to  hate 
injustice  with  disinterested  hate.  So  fieur  as  we  fulfil  oar 
duties  through  these  disinterested  affections,  we  are  just 
*' Justitia  est  perpetua  voluntas  suum  cuique  tribuendL" 
So  fiir  as  we  are  moved  to  fulfil  them  by  the  evils  with 
which  they  are  sanctioned,  we  are  imjust  men,  although  our 
cfmdmd  be  just.  For  if  we  were  freed  from  the  fear  which 
compels  or  restrains  us,  our  conduct  would  accord  with  the 
sinister  desires  and  aversions,  which  solicit  or  urge  us  to 
violate  our  duties. 

When  \  aflKrm  that  our  fear  of  the  evils  by.  which  our 
duties  are  sanctioned  is  frequently  transmuted  into  a  disin- 
terested hate  of  injustice,  I  am  far  from  intimating  that  that 
fear  is  the  only  source  of  thie  beneficent  disposition.  The 
love  of  justice  or  the  hate  of  injustice,  is  partiy  generated 
(no  doubt)  by  b  perception  of  the  uliUty  of  justice ;  and  by 
that  love  of  general  utility  which  is  felt  by  all  or  most  m^ 
more  or  less  strongly.  But  it  is  also  generated,  in  part,  by 
the  habitual  fear  of  sanctions.  And  to  this  consideration 
my  attention  is  particularly  directed.  For  my  purpose  is 
not  to  analyze  the  sources  of  the  beneficent  disposition^  but 
to  distinguish  the  remote  effect  of  obligi^ions  and  sanctions 
from  the  immediate  or  direct : — to  shew  that  sanctions  may 
inspire  us  with  a  disinterested  love  of  justice,  although  they 
compel  us  to  right,  or  restrain  us  from  wrong,  in  case  that 
useful  sentiment  be  absent  or  defective. 

When  the  desires  of  the  man  habitually  accord  with  his 
duty,  we  say  that  the  man  is  disposed  to  justice,  or  we 
style  the  state  of  his  mind  a  disposition  to  justice.  And 
this  disposition  to  justice  is  a  ground  for  mitigation  in 
measuring  out  punishment  or  in  measuring  out  censure. 
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Every  l^al  crime  should  be  visited  with  legal  punishment, 
and  every  offence  against  morals  should  be  visited  with  repro- 
bation. But  when  the  circumstances  of  the  offence  indicate 
a  disposition  to  justice,  or  indicate  any  disposition  which  is 
generally  useful  or  beneficent,  utility  tequires  that  the  pu- 
D&hment  should  diminish^  or  that  the  censure  should  9oftem 
accordingly. .  The  general  consequences  which  would  ensue 
if  the  offender  passed  with  impunity,  render  it  expedient 
that  it  should  be  visited  with  punislnnent  or  censure.  But 
afam  there  would  be  few  offences  if  good  dispositions  were 
gelieral,  it  is  also  expedient  tomitigidte  the  punishment  or 
censure,  with  a  view  to  the  good  disposition  manifested  by 
the  oiminal. 

And  this,  accordingly,  is  the  usual  habit  of  the  world. 
The  occasional  aberrations  of  a  man  who  is  habitually  just 
or  humane,  are  treated  with  less  severity  than  the  offences 
of  the  dishonest  and  the  cruel.  The  amount  of  punishment 
is  frequently  determined  by  this  consideration ;  or  (although 
the  nature  of  the  offence  exclude  mitigation  of  punishment) 
public  reprobation  falls  with  comparative  lenity.  The  ne- 
cessity of  inflidting  the  punishment  is  generally  perceived 
and  admitted,  but  the  offender  is  r^arded  witii  a  feeling 
which  approaches  to  compassion  "iand  regret,  rather  than  to 
antipathy  and  exultation. 

Where  the  desires  of  the  man  are  habitually  adverse  to 
his  duty,  we  say  that  the  man  is  disposed  to  injustice,  or 
style  the  state  of  his  mind  a  disposition  to  injustice. 

Owing  to  the  prevalent  misconceptions  about  the  nature 
of  win,  we  frequently  style  the  predominance  of  pernicious 
desires,  :a  depraved  or  wicked  will.  Sometimes,  indeed,  we 
mean  by  a  depraved  or  wicked  wiU,  a  deliberate  intention 
to  do  a  criminal  act.  Although  it  is  perfectly  manifest, 
that  badness  or  goodness  cannot  be  affirmed  of  the  will, 
uid  that  a  criminal  intention  may  accord  with  a  good  dis- 
position. 
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Nona. 

(See  Leibniti.     Schelling  and  Kant  in  Bixner  and  Kmg. 
Coleridge.) 

.  What  they  meant  by  freedom  of  the  Will  was  not  that  we  de- 
sire without  a  determining  causey  or  that  we  will  against  our 
desiresj  but  thatj  in  the  cases  in  question,  our  desires  or  wills  go 
with  our  duties,  t .  e,  we  desire  to  perform  our  duty  more  than 
anything  else. 

The  term  'Sanction'  denotes  the  conditional  evil,  which  is 
annexed  by  the  Sovereign  to  the  Command.  The  term 'OUigi^- 
tiou'  imports  the  same  olgect  considered  from  a  certain  aspect^ 
It  denotes  present  liabili^  to  that  contingent  evil,  in  case  the 
duty  be  broken,  or  the  command  be 


l%e  Latin  06%a/to  denotes  the  operation  of  the  sanction  upon 
the  will  of  the  obliged. 


It  is  manifest  thatthe  Latin  obUgaiio  is  equivalent  to  Sffomem 
or  vmeuhmu  The  position  of  a  party  obnoxious  to  a  contingent 
evil,  is  likened  to  that  of  a  party  who  is  tied  to  ^vgiven  place. 


The  English  duty  (looking,  at  its  derivation)  rather  denotes  ikai 
to  which  a  man  is  obliged,  than  the  obligation  itself.  It  is  de- 
rived, through  the  French  devoir  (past  part.)  and  the  Italian 
dovere,  from  the  Latin  debere.  It  is,  therefore,  equivalent  to  id 
quod  dMium  et/,  rather  than  to  obBgaiio. 

Same  remark  as  to  the  German 'Jbrifemiii^r'  (equivalent  to  the 
obHffOiio  of  the  Roman  Jurists),  'PflichV  '  Verbindlichkeit.'. 


By  ^'duty ''  may  be  meant  any  duty;  but  it  commonly  meant 
rdigiotts  duty,  or  test  of  duties. 
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LECTURE  XXni. 

I  NOW  proceed  to  distioguish  physical  compulsion  or  re- 
ttndnt  bom  the  restraint  which  is  imposed  by  duty  or  obli* 
gation. 

A  sanction  is  a  conditional  evil : — an  evil  which  the  party 
obliged  may  chance  to  incur,  in  case  he  violate  the  jobli* 
gaticm,  or  disobey  the  command  which  imposes  it  The 
party  obliged  ie  obliged,  because  he  is  obnoxious  to  this 
evil  in  the  event  of  disobedience,  and  because  he  is  neces- 
sarily averse  from  it,  or  desires  to  avoid  it. 

The  object  of  eveiy  duty  is  an  act  or  fprbearauoe :  Or 
(changing  the  expression)  every  duty  is  a  duty  to  act  or  for- 
bear. But  every.act  is  the  consequence  of  e  volition,  and 
every  volition  is  the  consequence  of  a  desire :  meaning  by  a 
desire,  a  desire  which  is  not  a  volition,  or  a  desire  strictly 
•o  called.  C!onsequently,  every  act  is  the  consequence  of  a 
desire. 

And,  further,  every /^riearance  is  intended;  and  is  either 
the  effect  of  an  aversion  from  the  consequences  of  the  act 
forborne,  or  is  the  effect  of  a  preference  for  some  object 
which  is  inconsistent  with  the  performance  of  that  act. 
Consequently,  every  forbearance,  like  every  act,  is  the  con* 
sequence  of  a  desire. 

-Unless  we  are  determined  to  obedience  by  disinterested 
hate  of  wrong,  we  fulfil  an  obligation  because  we  are  avjerse 
from  the  sanction.  Our  desire  of  avoiding  the  evil  which 
we  might  chance  to  incur  by  disobedience,  makes  us  wiU 
the  act  which  the  coomiand  enjoins,  makes  us  forbear  from 
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the  act  which  the  command  forbids.     In  other  words,  cor 

■ 

desire  of  avoiding  the  evil,  which  we  might  chance  to  incor 
by  disobedience,  makes  us  desire  the  act,  or  makes  as  de- 
sire the  forbearance. 

Consequently,  we  cannot  be  obliged  to  that  which  de- 
pends not  upon  our  desires,  or  which  we  cannot  fulfil  by 
desiring  or  wishing  to  fulfil,  it.  A  stupid  and  cruel  L^s- 
lator  may  affect  to  command  tAai,  which  the  party  cannot 
perform,  although  he  desire  to  perform  it.  But  though  he 
inspire  the  party  with  a  wish  of  fulfilling  the  command,  he 
cannot  attain  hk  end  by  inspiring  those  wishes.  Nor  will 
the  infliction  of  the  pain  operate  in  the  way  of  exawqde^  or 
tend  to  confirm  others  in  their  desires  of  fulfilling  their 
duties.  Consequently,  the  compulsion  or  restraint  which  is 
implied  in  Duty  or  Obligation,  is  hate  and  fear  of  an  evil 
which  we  may  avoid  by  deririn^r  by  desiring  to  fulfil  a 
something,  which  we  eon  fulfil  if  we  wish. 
JJgJ^Jj""  Other  compulsion  or  restraint  may  be  styled  ^ 
gj^l^  merely  pkyrical.  For  the  term  "physical"  or 
^«^*^|^  **  natural ""  (as  it  is  commonly  used)  is  simply  a 
|«*^  H^  negative  expression :  denoting  Jthat  the  object  to 
c^Soo.  which  it  is  applied,  is  not  some  other  object 
which  is  expressly  or 'tacitly  referred  to.  As  applied  to 
compulsion  or  restraint,  it  denotes  that  the  compulsion  or 
restraint  to  which  it  is  applied,  is  not  the  compulsion  or 
xestndnt  which  is  imported  by  Obligation  or  Duty.. 

Physical  compulsion  or  restraint^  a^  thus  understood; 
mqr  affect  the  body,  or  may  affect  the  mind. 

For  example :  If  I  am  imprisoned  in  a  cell  of  which  the 
door  is  locked,  physical  restraint  is  applied  to  my  body.  I 
cannot  move  from  my  cell,  although  I  desire  to  move  from 
it  Whether  I  shall  quit,  or  whether  I  shall  stay  in  my  cell, 
deprads  not  upon  my  desires. 

Again :  I  am  imprisoned  in  a  cell  from  which  I  am  able 
to  escape,  but,  knowing  that  I  may  be  punished,  in  case  I 
attempt  to  escape,  the  fear  of  the  probable  punishment  de- 
termines or  inclines  me  to  stay  there. 
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Now,  in  this  instance,  the  restraint  which  is  applied  to 
me  is  not  pfysical  restraint,  but  I  am  obliged  to  stay  in  my 
oelL  My  desire  to  escape,  is  not  controlled  or  prevented 
by  outward  obstacles.  It  is  controlled  or  prevented  by  my 
opposite  or  conflicting  desire  of  avoiding  the  probable  pu- 
nishment Whether  I  shall  quit,  or  whether  I  shall  stay 
in  my  prison-,  depends  upon  my  desires. 

Further :  If  the  judge  sentence  me  to  imprisonment,  he 
may  command  that  I  shall  be  dragged  to  prison  in  case  I 
refuse  to  go,  or  he  may  command  me  to  go  to  prison  under 
peril  of  an  additional  punishment.  If  I  refuse  to  go  to  pri- 
son, and  am  dragged  thither  by  the  officers  without  a  move- 
ment of  my  own,  physical  compuhion  is  applied  to  my  body. 
My  body  moves  to  the  prison  in  obedience  to  an  outward 
impulse,  and  not  in  compliance  with  voUtions  of  my  own, 
prompted  by  a  desire  of  my  own.  Whether  I  shall  move 
to  prison,  or  shall  not  move  to  prison,  depends  not  upon  my 
desires. 

But  if  I  go  to  prison,  knowing  that  I  shall  be  whipped 
in  case  I  refuse  to  go,  physical  canym/sion  is  not  applied  to 
my  body,  but  I  move  to  prison  wUlin^ly  in  consequence  of 
my  Miration  to  go.  Much  as  I  hate  imprisonment,  I  hate 
imprisonment  coupled  with  whipping  more.  My  aversion 
from  the  heavier  punishment,  being  stronger  than  my  aver- 
sion fix>m  the  lighter  punishment ;  it  may  be  said,  that  I 
desire  to  go  to  my  prison,  t .  e.  I  desire  it  as  a  mean :  a 
mean  of  avoiding  the  greater  evil,  and  that  that  desire 
makes  me  will  the  movements  which  carry  my  body  to  my 
*  prison. 

As  I  observed  in  a  former  Lecture,  the  dominion  of  the 
wfll  extends  not  to  the  mind.  That  is  to  say,  no  change 
in  the  state  of  the  mind  is  accomplished  by  a  mere  desire. 
But,  though  no  change  in  the  mind  immediately  follows  a 
desire  for  it,  changes  in  the  mind  may  be  wrought  through 
fkeans  to  which  we  resort  in  consequence  of  such  desires. 


k- 
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.  For  example,  I  cannot  know  a  science  by  simply  wishing 
to  know  it.  But  by  resorting  to  means  suggested  by  the 
wish,  I  may  come  to  know  it.  By  reading,  writing,  and 
Qieditation,  I  shall  acquire  the  knowledge  which  I  desire. 
And  so,  virtues  may  be  acquired  by  indirect  consequence. 
Numerous  changes  in  the  mind  are,  therefore,  wrought 
by  desires :  though  none  of  the  desires  which  work  changes 
in  the  miqd,  can  be  likened  to  the  peculiar  desires  which 
are  styled  volitions. 

But  a  change  in  the  mind  may  be  wrought  or  prev^ited, 
whether  we  desire  the  change  or  whether  we  do  not  desire 
it.    And,  in  all  such  cases,  it  may  be  said  that  the  mmd  k    : 
affected  by  physical  compulsion  or  restraint.  ; 

;  .The  iponviction  produced  by  evidence,  is  a  case  of  phy*   '■'■ 
sical  compulsion.    If  I  perceive  that  premisses  are  true,  and  ' ' 
that  the  inference  is  justly  ^niwn,  I  admit  the  conclusion^ 
though  I  do  not  umA  to  admit  it,  or  though  the  truth  be 
unwelcome,  and  I  would  reject  the  truth  if  I  could.    Ao* 
Qordingly,  if  I  love  darkness,  and  hate  the  light,  I  naturally 
eschew  the  evidence  which  might  expel  the  grateful  error. 
I  refuse  to  examine  the  proofs  which  might  render  the  truth  . 
resistless,  and  I  dwell  with  complacency  upon  every  shadow 
of  proof  which  tends  to  confirm  my  prepossession.* 
oi^tiaM        I  observe,  that  certain  writers  talk  of  obliga- 
BottonAr.t  tious  to  suffcr,  and  of  obligations  not  to  suffer. 
And,  as  an  instance  of  an  obligation  to  suffer,  they  cite  the 
supposed  obligation  to  suffer  punishment,  which  is  incum* 
bent  upon  a  criminal. 

But  it  is  dear  that  we  cannot  be  obliged  to  suffer,  or  not  • 
to  suffer.    For  whether  we  shall  suffer,  or  shall  not  suffer, 
does  not  depend  upon  our  desires.     By  acts  or  forbear- 
ances which  do  depend  upon  our  desires,  we  may  induce 

*  Pot  this  reason,  non-belief  may  be  blamable.  Where  («.y.)  it  is  the 
result  of  insnffident  examination,  refusal  to  examine,  partiality  or  antipa- 
thy indirectly  removable,  etc. 

t  Traits,  etc.  Vol.  i.  pp.  239,  245. 
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suffering  upon  ourselves,  or  we  may  avert  suffering  from 
ourselves ;  but  the  sufferance  or  passion  itself  is  not  imme- 
diately dependent  upon  our  wishes  to  suffer  or  not. 

The  Criminal  who  is  condemned  to  punishment  is  never 
ohUged  to  Buffer,  although  he  may  be  obliged  to  acts  which 
facilitate  the  infliction  of  the  suffering,  or  may  be  obliged 
to  forbear  from  acts  which  would  prevent  or  hinder  the  in- 
fliction. 

For  example ;  If  I  am  condemned  to  imprisonment,  I  am 
not  obliged  to  suffer  the  imprisonment,  although  I  may  be 
obliged  to  walk  to  prison,  or  to  forbear  from  breaking  prison. 
Whether  I  shall  walk  to  prison,  or  shall  not  walk  to  pri- 
son, or  whether  I  shall  forbear  or  not  from  attempting  to 
break  my  prison,  depends  upon  my  desires.  And  I  can, 
therefore,  be  bound  or  obliged,  by  fear  of  additional  punish- 
ment, to  do  the  act,  or  to  obsCTve  the  forbearance.  But 
whether  I  shall  suffer  the  imprisonment,  or  shall  not  suffer 
the  imprisonment,  does  not  depend  upon  my  desires  in  the 
last  result  If,  in  spite  of  the  additional  punishment  with 
which  I  am  threatened,  I  refuse  to  go  to  prison,  or  attempt 
to  break  prison,  I  may  not  only  be  visited  with  the  ad- 
ditional punishment,  but  physical  compulsion  or  restraint 
may  be  applied  to  my  body.  I  may  be  dragged  to  prison 
by  the  officers  of  justice ;  or,  when  I  am  there,  I  may  be 
secured  by  walls  and  chains  which  defy  my  attempts  to 
escape. 

To  talk  of  obligation  to  suffer,  is  to  confound  J^SI/' 
obligation  with  the  ultimate  basis  of  obligation  :  ]J^£^**^ 
In  the  last  result,  every  obligation  is  sanctioned 
by  suffering :  that  is  to  say,  by  some  pain  which 
may  be  inflicted  upon  the  wrong-doer  whether  he  consent 
or  not :  t.  e.  by  some  pain  which  may  be  inflicted  up6n  the 
wrong-doer  independently  of  an  act  or  forbearance  of  his 
own.  If  this  were  not  the  case,  and  if  every  obligation 
were  sanctioned  by  a  further  obligation,  no  obligation  could 
be  effectual.  One  obligation  might  be  broken  after  another; 


V 


140  LSCTUBK8  ON 

and  as  no  obligation  oould  be  enforced  without  the  consent 
of  the  wrong-doer,  he  would  not  be  obliged  at  all. 

For  example ;  I  am  condemned  to  restore  a  house  which 
I  detain  from  the  owner;  to  make  satisfaction  for  a  breach 
of  contract ;  to  pay  damages  for  an  assault,  to  the  injured 
party ;  or  to  pay  a  fine  for  the  same  offence. 

The  sanction  which  attaches  upon  me,  in  this  the  first 
stage,  is  an  obligation :  An  obligation  to  deliver  the  house, 
or  to  pay  the  damages  or  fine. 

If  I  refuse  to  perform  this  obligation,  I  may  incur  a 
fiurthw  obligation :  for  instance,  an  obligation  to  pay  a  fine 
or  to  suffer  imprisonment. 

But  if  this  wiere  again  sanctioned  by  a  further  obligation, 
and  that  by  another,  and  so  on,  it  is  manifest  that  I  should 
be  exempt  Qn  effect)  from  all  obligation. 

Either  in  the  first  instance,  or  at  some  subsequent  point, 
I  must  b6  visited  with  a  sanction  which  can  be  inflicted 
without  my  consent.  Suffering,  therefore,  is  the  ultimate 
sanction.  Or  (changing  the  expression)  every  obligation  is 
ultimately  sanctioned  by  suffering,  although  Qn  innumer- 
able cases  to  which  I  shall  advert  hereafter)  the  immediate 
sanction  of  the  obligation  is  another  obligation. 

But  though  suffering  is  the  ultimate  sanction,  we  cannot 
be  obliged  to  suffer.  ^  For  that  supposes  that  we  can  be 
obliged  to  a  something  which  depends  not  upon  our  de- 
sires. The  only  possible  objects  of  duties  or  obligations 
are  acta  and  forbearances. 

sugggiam .  Before  I  condude  I  b^  leave  to  observe,  that 
gg^^ji^  auffering  must  not  be  confounded  with  physical 
^ffl^  compulsion  and  restraint.  To  suffer,  is  to  incur 
«r  mmiDt.  an  evil  independently  of  our  own  consent :  a  pain 
which  is  inflicted  upon  us,  independently  of  an  act  or  for- 
bearance of  our  own. 

Now,  though  physical  compulsion  or.  restraint, .  is  com- 
monly the  mean  or  instrument  by  which  suffering  is  in- 
flicted, suffering  may  be  inflicted  without  it.    For  instance. 
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Certain  obligations  are  sanctioned  by  nullities ;  others  again 
are  sanctioned  by  penalties  which  are  purely  infamizing: 
by  a  declaration,  pronounced  by  competent  authority,  that 
the  party  shall  be  held  infamous  or  merits  infamy. 

In  these  and  in  other  cases,  the  sanction  is  applied  with- 
out the  consent  of  the  party,  and  without  physical  compul- 
sion or  restraint  (or,  at  least,  without  such  compulsion  or 
restraint  applied  to  the  body). 

In  other  cases,  the  suffering  is  inflicted  by  physical 
compulsion  or  restraint :  Or  at  least  physical  compulsion  or 
restraint  may  be  necessary  {e.g.  Punishments  which  afiect 
the  body). 

In  most  of  the  cases,  in  which  it  may  be  necessary  to 
inflict  suffering  by  physical  compulsion  or  restraint,  the  phy- 
sical compulsion  or  restraint  is,  in  fact,  needless :  because 
the  par^,  knowing  it  may  be  applied,  submits  voluntarily. 
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LECTURE  XXIV. 

I 

« 

I  NOW  proceed  to  consider  the  import  oi**pnU**  or  **imputa' 
tiUfy  ?"  which  it  is  neoessaiy  to  determine,  in  order  that  Jure 
may  fully  apprehend  the  natore  of  injury  or  wrong.     -!    ;! 

Every  act  and  every  forbearance  derives  its  im- 


oijaeiior      portance  or  interest  fix>m  its  positive  or  negative 


consequences :  that  is  to  say,  fix>m  certain  events 
by  which  it  is  followed ;  or  from  its  preventing  events  whidi 
would  or  might  have  happened,  if  the  act  done  had  not 
been  done,  or  if  the  act  forborne  Aad  been  done. 

Consequently,  Although  acts  and  forbearances  are  the 
immediate  objects  of  duties,  the  positive  and  negative  con- 
sequences of  the  acts  and  forb^urances  enjoined,  are  the 
objects  which  they  regard  remotely. 

That  an  act  or  acts  may  be  done,  is  the  immediate  pur- 
pose  of  a  positive  duty.  But  the  production  of  events  by 
which  the  act  may  be  followed,  or  the  prevention  of  events 
which  may  happen  if  the  act  be  not  done,  is  the  more  re- 
mote purpose  for  which  the  duty  is  imposed. 

That  an  act  or  acts  may  be  forborne,  is  the  immediate 
purpose  of  a  negative  duty.  But  the  prevention  of  events 
which  may  happen  in  case  the  act  be  done,  or  the  produc- 
tion of  events  which  the  act  might  prevent,  is  the  more 
remote  purpose  for  which  the  duty  is  imposed. 
^J^J^jJ^gj^^  If  the  act  enjoined  be  forborne  or  omitted,  or 
^i^^dtAnfA,  if  the  act  forbidden  be  done,  the  positive  or  ne- 

which  are  m-  * 

«>:^^t      gative  consequences,  which  it  is  the  purpose  of 
note  pur-      the  duty  to  produce,  are  certainly  or  probably  not 
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produced:  Whilst  the  opposite  or  contrary  con-  p^etor 
sequences,  which  it  is  the  purpose  of  the  duty  to 
avert,  certainly  or  probably  follow  the  forbearance,  omission 
or  act. 


Certain  of  such  forbearances,  omissions  and  Wrm. 

Gttilt^Im] 


pu- 


acts,  are  injuries  or  wrongs.  tabiuty= 

The  persons  who  have  forborne,  omitted,  or  Duty, 
acted,  are  ffuiUy.  Or  the  persons  who  have  forborne,  omit- 
ted, or  acted,  are  in  that  plight  or  predicament  which  is 
atyled  "yw7^." 

The  forbearances,  omissions,  or  acts,  together  with  such 
of  their  consequences  as  it  was  the  purpose  of  the  duties 
to  avert,  are  imputable  to  the  persons  who  have  forborne, 
omitted,  or  acted.  Or  the  plight  or  predicament  of  the 
persons  who  have  forborne,  omitted  or  acted,  is  styled  ''  im- 
putdbUityr^ 

All  these  expressions,  it  appears  to  me,  are  equivalent. 
They  all  of  them  denote  this,  and  nothing  but  this :  **  that 
the  persons,  who  have  forborne,  omitted,  or  acted,  have 
Hereby  violated  or  broken  duties  or  obligations." 

A  wrony^  or  injury,  is  an  act,  forbearance,  or  omission,  of 
such  a  character,  that  the  party  is  yuilty : 

And,  To  heyuilty,  is  to  have  acted,  forborne,  or  omitted, 
in  such  wise,  that  the  act,  forbearance,  or  omission,  is  an 
injuty  or  wrong. 

If  the  act,  forbearance,  or  omission,  be  an  iigury  or  wrong, 
and  if  the  party  be  therefore  guilty,  the  act,  forbearance,  or 
omission,  together  with  such  of  its  consequences  as  it  was 
the  purpose  of  the  duty  to  avert,  are  imputable  to  the  party. 
And  if  the  act,  forbearance,  or  omission,  together  with  such 
of  its  consequences  as  it  was  the  purpose  of  the  duty  to 
avert,  be  imputable  to  the  party,  the  party  has  broken  or 
violated  a  duty  or  obligation. 

*  ('*  Imputability"  is  properly  applicable  to  the  culpable  act,  forbear- 
ance, or  omission.  It  is,  however,  applied  to  the  plight  or  predicament 
of  the  party  to  whom  such  act,  forbearance,  or  omission,  is  imputable.) 
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As  I  shall  shew  hereafter,  intention,  negligence, 
heedlessness  or  rashness,  is  an  essentially  compo- 
nent part  of  injury  or  wrong ;  of  guilt  or  impu- 
tability ;  of  breach  or  violation  of  duty  or  obliga- 
tion. 

Whether  the  act,  forbearance,  or  omission,  con- 
stitute an  injury  or  wrong ;  or  whether  the  party  be  placed 
by  it  in  the  predicament  of  guilt  or  imputability ;  or  whe- 
ther it  constitute  a  breach  of  duty  or  obligation ;  partfy 
depends  upon  his  cansciousnese,  with  regard  to  it,  or  its  con- 
sequences, at  and  before  the  time  of  the  act,  forbearance, 
or  omission.  Unless  the  party  intended,  or  was  negligent, 
heedless,  or  rash,  the  act,  forbearance,  or  omission,  is  not 
an  injury  or  wrong;  the  party  is  not  placed  by  it  in  the 
predicament  of  guilt  or  imputability ;  nor  is  it  a  breach  or 
viohtion  of  duty  or  obligation. 

Bm faiMiof  But  a  necessary  ingredient  is  not  the  compound 
fdii,«te.  '  into  which  that  ingredient  must  enter  before  the 
compound  can  exist.  An  essential  part  is  not  the  complex 
whole  of  which  it  is  an  essential  part. 

Intention,  negligence,  heedlessness  or  rashness,  ia  of  t/ke 
essence  of  injury  or  wrong;  is  of  iAe  essence  of  breach  of 
duty ;  is  a  necessary  condition  precedent  to  the  existence  of 
that  plight  or  predicament  which  is  styled  guilt  or  imputa- 
bility. 

But  intention,  n^ligence,  heedlessness,  or  rashness,  is 
not  o/  itself  injury  or  wrong;  is  not  of  itself  breach  of 
duty;  will  not  of  itself  place  the  party  in  the  plight  or 
predicament  of  guilt  or  imputability.  Intention,  negligence, 
heedlessness,  or  rashness,  will  not  place  the  party  in  the 
plight  of  guilt  or  imputability,  unless  it  be  followed  or  ac- 
companied by  an  act,  forbearance,  or  omission :  by  an  act, 
forbearance,  or  omission  which  amounts  to  an  injury  or 
wrong,  provided  it  be  preceded  and  accompanied  by  that 
state  of  the  mind.  Action,  forbearance,  or  omission,  is  as 
necessary  an  ingredient  in  the  notion  of  injury,  guilt,  or  im- 
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potability,  as  the  intention,  negligence,  heedlessness,  or 
rashness,  by  which  the  action,  forbearance,  or  omission,  is 
preceded  or  accompanied.  The  notion  of  injury,  guilt,  or 
imputability,  does  not  consist  of  either  considered  alone,  but 
is  compounded  of  both  taken  in  conjunction. 

This  may  be  made  manifest  by  a  short  analysis. 

If  I  am  fuyli^ent,  I  advert  not  to  a  given  act :  J^^^jjj 
And,  by  reason  of  that  inadvertence,  I  omit  the  !J^**!l°Si!^ 


act.  rggM^JPg^ 

If  I  am  ieedle98^  I  will  and  do  an  act,  not  ad-  ^^«»- 
verting  .to  its  probable  consequences:  And,  by  Stoaf 
reason  of  that  inadvertence,  I  will  and  do  the  act. 

If  I  am  rtuh^  I  will  and  do  an  act,  adverting  to  its  pro- 
bable consequences;  but,  by  reason  of  a  missupposition 
which  I  examine  inadvertentfy,  I  think  that  those  probable 
consequences  will  not  ensue.  And,  by  reason  of  my  insufii- 
dent  advertence  to  the  ground  of  the  missupposition,  I  will 
and  do  the  act. 

Consequently,  negligence,  heedlessness,  or  rashness,  sup- 
poses an  omission  or  act,  which  is  the  result  of  inadvertence. 
To  that  inadvertence,  as  taken  or  considered  in  conjunction 
unth  tie  omimon  or  act,  we  give  the  name  of  negligence, 
heedlessness  or  rashness.  But. none  of  those  names  has  the 
shadow  of  a  meaning,  unless  the  inadvertence,  to  which  it 
is  applied,  be  considered  in  conjunction  with  the  omission 
or  act  of  which  the  inadvertence  is  the  cause. 

If  I  intend,  my  intention  regards  the  present,  or  ray 
intention  r^ards  the  future.  If  my  intention  regards  the 
present,  I  presently  do  an  act,  expecting  consequences :  Or 
I  presently  do  an  act,  or  am  presently  inactive,  knowing 
that  the  act  which  I  do,  or  the  inaction  wherein  I  am,  ex- 
cludes for  the  present  the  performance  of  another  act.  In 
the  former  case,  I  presently  do  an  act,  intending  conse- 
quences. In  the  latter  case,  I  presently  forbear  from  an 
act. 

In  either  case,  my  intention  is  necessarily  coupled  with  a 
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present  act  or  forbearance :  And  the  word  *^  intention''  hw 
BO  meaning,  unless  the  consciousness  or  belief  to  which  it 
is  applied  be  considered  in  conjunction  with  that  act  or 
forbearance. 

If  my  intention  regard  the  future,  I  presetUfy  expect  or 
believe  that  I  shall  act  or  forbear  ^e^^2er.   > 

:  And,  in  this  single  case,  it  is  (I  tliink) /NimSfe     ^ 

to  imagine,  that  mere  consciousness  might  b6 
fSSSS^  treated  as  a  WTTM^ :  might  be  f«g9iirf0(/ ^ 
^iKS^  or  mightplace  the  party  in  the  pfight'ocpred&a-    ;, 
tiSS^"^  •  ™®°'  which  ia styled  in^utaUHfy  pr  ffuiU.  y^: »-'/  vj 
J^fSr'     .vW6isiyi<w<I  incUne  to  think);  ^ 
^   H.i  (forbear  firam-M/^i0M#  which  r^giti  future  act^, 
or  lutuxe  forbeasaiices'  firomiactio9':  Oj^^at .leasts  to* forbeai^ 
from  Mck  of  .those.  iht€sitidii9»  as  are  settled, 'ddiberate»  or 
frequently  recurring. to  the  mind..^.  The  £eiurx>f  punishment 


might  preventjihe  frequent  recurrence  $  vand  inighi^  tfaiere^^<y 
fore,  prevent  the  pernicious  acts  or  forbearances/io«whicb^^^ 
intentions  (when  tfaeyiecur  frequently)  certainly  or' proba*    i 

Diy  leaci*  # ..•    ..».». j*- . i    <•'»«.  *t4     , .  * .  ■ %.•>•.     ^  *      '* 

Be  this  as  it  inay,  1  am  not  aw&re  of  a/MMt/iw  systein  ^of  " 
Law,  wherein  an  intention,  without  an  act  or  forbearance^' 
places  the  pavty  in  the.  predicament  which. is  .styled  iim*! 
putability%    In  every  positive  system  ,of  which  .1  have  any. 
knowledge,  a  mere  intention  .to.  forbear  in  futurci  is  .uiiKKr 
cent.     And  aa  intention  to  act  in  future  is  not  dmpmtedto' 
the  party,  unless  it  be  followed  by  an  act  ;*  ujiless  it  .be    V; 
followed  by  an  act  wl^ich  accomplishes  his.  ultimate!  pur-: 
pose,  or  by  an  act  which  is  anattempt  or  endeavour  to  ao^' 
complish  that,  ultimate  ^purpose..  Jn  dther  case,  ^the.  party! 
is  fffiilfyf  because  the  intention  is  .coupled  with  .an.  ire/.*  and: 
with  an  act  from  which  he  is  obliged  to  forbearior  abstain. 
For,  though  he  is  not  obliged  to  forbear  from  .the  ut/en/tM, 

*  See  Feuerbach,'  '  Lebibuch  -  des  gemeinen  in  Deutschland  gCdtigen 
peiididien  Rechts,'  pp.  88, 41,  .42, 48.  Bosshirt, '  Lerfabuch  dee  Grimiiial' 
Bechts,'  p.  78. 
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lie  is  obliged  to  forbear  fix)m  endeavours  to  accomplish  that 
intention,  as  well  as  from  such  acts  as  might  accomplish 
his  intention  directly. 

Without,  then,  staying  to  inquire,  whether  we  Bestneaonof 
miykt  be  obliged  to  forbear  from  naked  intentions,  •'Cui^"  to 
I  assume,  for  the  present,  the  following  conclu-  Negu^!^ 
ston :  a  conclusion  which  accords  with  general  or  or  bJ^mT 
universal  practice.  rf^k^ 

Intention,  negligence,  heedlessness,  or  rashness,  ^^q^!S!^ 
18  not  of  xUdf  wrong ;  or  breach  of  duty  .or  obU- 
gation ;  nor  does  it  of  itself  place  the  party  in  the  predica- 
ment of  guilt  or  imputability.  In  order  that  the  party  may 
be  placed  in  that  predicament,  his  intention,  negligence, 
heedlessness  or  rashness,  must  be  referred  to  an  act,  for- 
bearance, or  omission,  of  which  it  was  the  cause. 

Accordingly,  the  term  **  Injury"  (or  "  Wrong")  and  the 
term  *'  Breach  of  Duty,"  is  invariably  applied  to  a  compound 
of  action,  forbearance,  or  omission,  and  of  intention,  negU- 
gence,  heedlessness,  or  rashness.  The  term  ''  imputability" 
is  also  applied  invariably  in  a  similar  sense.  It  denotes  that 
the  party  has  broken  a  duty,  by  some  act,  forbearance,  or 
omission,  which  was  the  effect  of  an  intention  he  had  con- 
ceived, or  of  his  negUgence,  heedlessness,  or  rashness. 

But,  in  the  language  of  lawyers,  and  especially  of  crimi- 
nal lawyers,  ''  guilt"  or  ''  culpa"  is  frequently  restricted  to 
the  state  of  the  party's  mind.  It  d!?notes  the  intention  of 
the  party,  or  his  negligence,  heedlessness,  or  rashness ;  al- 
though it  necessarily  cMnotes  (or  signifies  indirectly)  the  act 
or  forbearance  which  was  the  effect  of  his  intention,  or 
the  omission  or  act  which  was  the  ^ect  of  his  negligence, 
or  of  his  heedlessness  or  temerity. 

'  In  order  that  I  may  shew  the  meaning  which  is  com- 
monly annexed  to  ''  guilt,"  I  will  read  a  few  passages  from 
two  treatises  on  German  Criminal  Law. 

One  of  them  is  the  work  of  Feuerbach ;  the  most  cele- 
brated Criminal  Lawyer  now  living :  formerly  professor  of 
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Roman  and  German  Jurispradenoe,  and  now  president  of 
a  Cojart  of  Appeal  in  the  Kingdom  of  Bavaria. 

The  other  is  by  Dr.  Rosshirt,  professor  of  Law  at  Hei- 
belberg. 

Feuerbach's  book  is  entitled, ''  Institutes  of  the  penal  Iaw 
which  obtains  generally  in  Germany/* 

The  title  of  Dr.  Rosshirt's  book  may  be  translated  as 
follows:  '' Institutes  of  the  Criminal  Law  whidi  obtains 
generally  in  Germany:  Including  a  particular  exposition  of 
Roman  Criminal  Law,[  in  so  far  as  the  German  is  derived 
firom  it.. 

*'  The  application  (says  Feuerbach)*  of  a  penal  Law,  sup- 
poses that  the  will  of  the  party  was  detdrmined  positively 
or  n^;atively :  that  this  determination  of  the  will  was  con- 
trary or  adverse  to  the  duty  imposed  by  the  Law :  and  that 
this  determination  6f«the  wfll  was  the  coM^e  of  the  criminal 
feet.**  *'  The  reference  pf  the'fact  m  effect  to  the  determina- 
tion of  the  will  Mcauee^  constitutes  that  which  is  styled  tm^- 
iatiam.  And  si  party  who  is  placed  in  such  a  predicament. 
.  that  a  criminal  fact  may  be  imputed  to  a  determination  of  his 
will,  is  said  to  be  in  a  state  or  condition  cS  imputadilUjf.** 
'■  '*  The  reference  of  the  fact  ae  effect  to  the  determination 
of  the  will  as  cause,  settles  or  fixes  the  legal  character  of 
the  latter. 

•  '^  In  consequence  of  that  reference  (or  by  reason  of  Che 
imputation  of  the  fact)  the  determination  of  the  will  is  held 
or  adjudged  to  heffuilt:  Which  ffuilt  is  the  ground  of  the 
puni^m^nt  apphed  to  the  party." 

He  adds,  :in  a  note,  ^' that  the  *  culpa*  of  the  Roman 
Lawyers  (as  taken  in  its  largest  signification),  and  also  the 
'  reafus '  of  more  recent  writers  upon  jurisprudence,  answers 
to  the  'ScAuld*  or 'das  Verschulden '  of  the  German  Law." 

**  Culpa**  (as  taken  in  its  largest  signification),  reatus, 
and  "  Sckuld**  (or  ''das  Verschulden*)  may  (I  apprehend)  be 
translated  by  the  English  "  Guilt:* 

♦  Pages  78,  79.. 
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r  The  language  of  Dr.  Rosshirt  accords  with  that  of  Feuerw 
badi.*  ''  In  order  (says  he)  to  the  existence  of  a  Crime^ 
the  will  of  the  party  must  have  been  in  such  a  predicament, 
•that  the  criminal  fact  may  be  imputed :  that  is  to  say,  that 
the  criminal  fact  may  be  imputed  as  effect  to  the  state  of 
his  will  aa  cause** 

**  The  term  '  Culpa  *  as  used  by  the  Roman  Lawyers,  is 
•frequently  synonymous  with  Crime  or  Delict,, or  vrith  In- 
Sury  generally.  But,  when  they  employ  it  in  a  stricter 
sense,  it  is  equivalent  to  the  reatus  of  modem  philosophi- 
cal jurisprudence,  to  the  Ferschulden  of  the  German  Law. 
It  denotes  the  state  of  tke  party  s  will,  considered  as  the 
"eamse  of  the  criminal  fact.  It  denotes  the  dolus,  or  the  ney* 
liyentia,  of  which  the  criminal  fact  is  the  ascertained  conse- 
jquence  or  effect.'* 

In  translating  these  passages,  I  have  thrown  overboard 
certain  terms  borrowed  from  the  Kantian  Philosophy.  For 
the  modern  German  Jurists  (like  the  Classical  Jurists  of 
old)  are  prone  to  shew  off  their  knowledge  of  Philosophy^ 
•though  actually  occupied  with  the  exposition  of  municipal 
and  positive  Law. 

These  impertinent  terms  being  duly  ejected,  the  meaning 
of  the  passages  is  clear  and  simple. 

It  merely  amounts  to  this.  **  Culpa  **  d!?notes  the  state 
of  the  party's  mind :  although  it  connotes  (or  embraces  by 
implication)  the  positive  or  negative  consequence  of  the 
stale  of  his  mind. 

But  I  think  that  the  term  ''  Guilt,'*  as  used  by.  English 
Jawyers,  not  only  denotes  the  state  of  the  party's  mind, 
•but  also  the  act,  forbearance,  or  omission,  which  was  the 
consequence.  .It  imports  generally  ''that  the  party  hw 
broken  a  duty."  It  embraces  all  the  ingredients  which 
enter  into  the  composition  of  the  wrong ;  and  is  not  re* 
stricted  to  one  of  those  necessary  ingredients.  We  say  that 
a  man  is  yuUty  of  an  injury,  or  is  yuUty  of  a  breach  of  duty : 

♦  Pages  86-4S. 
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^xpreiBsioDB  which  would  not  be  applicable,  unless  the  idrm 
**^uiU  "  imported  the  whole  offence,  instead  of  being  liinited 
(like  the  term  *'  culpa  ")  to  an  essentially  component  part 

And  this  (I  think)  is  the  meaning  which  convenience  pre^ 
scribes.  A  general  expression  for  culpable  intention,  and 
for  the  various  modifications  of  nefflij^enoe,  tends  to  con* 
fiision  and  obscurity  rather  than  to  order  and  clearness.  I 
-am  iiot'  aware  of  a  single  instance,  in  which  it  can  be  ne^^ 
cessaiy  to  talk  of  them  doUeetwefy.  .But  itis  necessfUTitO^ 
<ftWtiVry»M4  them  in  numberless  instances!  '  :  «  ^  .:*.r;>i  ''■[] 
^4«7*  •^  'Before  i  include  this  subject,  I  wiU  ^raipaik .  - 
Jta^^  that  the  term '>Injuiy;'Vahd  also  theierm^'Oii^ 
•^'  >is  merely  the  »contradictoiy  of ^  &e  term  '*  Duty^^v:^: 
or  *' ObligaddnA^'  -•'•  -■•'  ■•  ■'-     -'*  fJviil.--  ,-j  ,^''  -••:;*■ 

If  I  am  bound  or  obliged  to  do,  I  am  l>0Qnd<<»r-  obliged 
mot  to  prsetermit  the  act  intefUonaUy  mnqfif^^ekOjf^    > 
^/ If  I  am  bound  olf  obliged  to /or0aiir,:X'am:bomnd  or 
obliged  M^  to  do  the  diet  tiii^jKlMry  bertain^odtasequenoea^br 
Mt  \/o  ^K^  ^^  hxA  hee^emty  oirra^  sj  ;.;;-,:  1 1  ^ 

i   :I  am  not  absolutely  obliged  tO'-do  or  forbear,  but.Co^o    >'| 
or  forbear  witk  tkose  oarious  modifications.  'c  '     \^i 

If  I  prserterinit  an  ^ct  intentionally  oriiegligently,  I  break 
a  positive  duty.  ..  u,'-  "iu     '^ 

If  I  do^  an  act  intepding  certain  conseqaenoe^  onif  ^I  do 
*an  act  heedlessly  or  rashly,  I  break  .a  n^^ve*dnty«    :"'  1.> 
'^   -An  injury,  w  breadi  of  duty,  is  thisrefore '  the  eontntdie-    .  !< 
tojy  of  tiai  which  the  Law  imposing  the!  diity  enjoina^dr      i 
forbids :-r-'' Omne  id  qnod  IMM  jure  fit"  /     '     ':  ?     ^  • 

Accordingly,  that  may  be  an  injury  to  one*purpoee  whidi  ^ 
is  not  an  injury'to  another  purpose.  Or  (changing  thees^.  ^  Ji 
pression)  that  may  be  ajbreach  of  one  duty,  which  is  not  a  '- 
breach  of  another  duty.  I 

I  am  bound  not  to  kill  with  a  dlp&'jtfrer/e.  intention  of  '" 
killing. 

I  am  bound  not  to  kill  with  a  wdden  intention  of  killing. 

Each  of  these  is  a  distinct  duty;  and  the  compound      j 
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whole,  which  constitutes  the  corresponding  injury,  consistSi 
in  each  case,  of  a  distinct  set  of  ingredients. 

If  I  kill  with  a  deliberate  intention  of  killing,  I  am  guilty 
•of  Murder. 

But  if  I  kill  on  a  sudden  provocation,  I  am  guilty  of 
Voluntary  Manslaughter.  With  reference  to  the  Law  which 
forbids  murder,  I  am  not  guilty,  or  have  not  committed  a 
wrong.  To  adopt  the  current  phrase,  there  is  not  the  cor^ 
.pm%  delicti  which  will  sustain  a  charge  of  Murder.  There 
18  not  deliberate  intention  nor  gross  heedlessness. 

Por  corpus  delicti  is  a  collective  name  for  the  CwpiM 
sum  or  aggregate  of  the  various  ingredients  which 
make  a  given  fact  a  breach  of  a  given  Law.* 


Further  instances : 

Damage  corpore  to  things  belonging  to  another :  amounts 
to  a  breach  of  Lex  AqniUa.t 

Damage  non  corpore  amounts  to  a  breach  not  of  Lex 
Aquilia,  but  of  a  duty  imposed  by  the  Praetorian  Edict,  and 
for  which  an  actio  utilis  lay. 

Trespass  vi  et  armis  and  Case  is  a  somewhat  similar  dis- 
tinction. 


•  For  (hrpui  DeHeii,  aee  Feoeibach,  75,  76.    Boesliirt,  79. 

Cdrymt «»  UmwerUtM.  ** Corpus**  (like  "  UntoenUaM,**)  frequently  de* 
notes  Uie  smm  of  the  parte  (or  Ums  aggregaU  of  the  ingredients)  of  which  a 
oomplex  (or  compound)  whole  consists :  u  e.  the  sum  or  aggregate  of  the 
terend  indiridual  objects  of  which  a  coUectiye  object  consists,  euf.  "  Omne 
OoffuM  Juris.'*  Though  **  Corpus  Juris  Civilis  "  frequently  denotes  the 
Volumes  containing  Justinian's  Collections. 

f  **  Et  placuit  ita  demum  ex*  ista  lege  actionem  esse,  si  quis  corpore 
soo  damnum  dederit  atqui  alio  modo  damno  dato,  utiles  actiones  dantur," 
etc — Gains,  p.  298.     Be  lege  Aquilia,  {  219. 

Damage  done  by  the  bodily  might  of  the  offender  was  the  proper  sub- 
ject  of  the  Aquilian  Law  ;  which  was  however  extended,  jkt  uUIm  adumu 
to  other  damage  within  its  Equity. — Marginal  Note. 
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;     'Attempts  as  distinguished  from  consummation.* 

For  want  of  the  consequence  there  is  not  the  Cor/me  xX 
the  princfpal  delict.  But  the  intention  oonfAed  with  an  act 
tending  to  the  consequence  constitutes  the  corpus  of  the  se- 
condary delict  styled  an  ''  attempt." 
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AnUnguity  qf  Schuldner,  Reus,  etc. 

I  remarked  in  a  former  Lecture  that'  **jus!^  '^recht/'  or 
righV'  frequently  denotes  the  duty  incumbent  upon  the  party 
obliged^  as  welLas  the  right  residing. in  the  opposite  party;  and 
that  the  ''.OdHgatio'*  of  the  Romian. lawyers  denotes  ibe/M#  ta 
personam  residing  in  the  party  entitled^  as  well  as  the  obSffotkn 
incumbent  upon  the  party  obliged. 

The  German ''£^A«U'V{or./Vda«.yerBchulden'0  reminds  me 
of  a  similar  ambiguity.  ''  Schuld  **  ngnifies  properly, ''  UabUUy.^ 

To  impute  to  a  person  **  Sckuld,"  is  to  say  that,  he  has  bndLen  a 

duty,  and  is  iiow^o^fe  to  the  sanction. 

AcootdiAf^j,'**8ckuldner"  is  synonymous  with  the  Roman 
"  Debiior ;"  whidi  applies  to  any  person  lying  under  any  odSffa^ 
^/toa.'^  that  is  to  say,  an  obligation  (s.s.),  or  in  the  sense  of  the 
'  Roman  LAwyers. 

" Creditor^'  is  the  oorrelatiTe of  ** Debitor,*  and. applies  to  any 
.peimrwbo  \mjus  in  personam.  The  French  ^'IMSU/ear'^and 
^'  Cr4aneier*'  have  precisely  the  same  meanings.  The  English 
**  Obligor  "  and  ''  06%tfe 'bought  to  bear  the  same  significations. 
But,  in  the  technical  language  of  our  Law,  the  term  "  obligation  '* 
or  **bond**  has  been  miserably  mutilated.  Instead  of  denoting 
-obSgaiio  (as  oorrdating  with  jus  in  pef^ionam,)  it  is  applied  ex- 
duflivdy  to  certain  trntta/cTo/ contracts  mdbioeif  £y  tm^ff^  t^^ 
seal.  Or,  rather,  it  is  applied  to  the  writing  under  seal  by  which 
the  unilateral  contract  is  evidenced.  That  is  to  say,.it  is  not  the 
name  of  ma' obligation,  but  of  an  instrument  evidencing  a  contract 
from  whi<^  an  obligation'  arises.    And,  in  consequence  of  tins 

•  <<  Belictiim  oonsutnmatam.  Conatos  ddinqoendi.**^  Gonsummaie 
Crimes  and  Criminal  AtteitipU.    Feuerbadi,  pp.  41;  42,  43. 

?.Eine  Hsndlong,  welche  die  Hervorbringong  eines  Yerbrechens  sum 
Zmecke  hai^  ohne  den  beswedcten  verbredierischen.  Thatbestand  wxrididi 
au  machen,  ist  ein  Yersudi.*'    Bossludij  p:  58. 
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^ahtoid  q^idicatioii  of  the  term  Obligation  or  bond,  the  well-coiir 
*0tnictod  expressions  Obligor  and  Obligee  -  are  also,  oompletely 
^KMled.  If  it  were  used  properly^  the  term  ''  Obligee'^  would 
.tpply  to  any  person  invested  with  jm  in  personam :  And  the 
term  ''  Obligor  ^'  (as  the  correlative  of  ''  Obligee**)  would  apply 
.to  the  party  lying  under  the  corresponding  duty.  But,  in  con- 
Mquende  bf  the  niurrow  application  of  "bond*'  or  " obUgaiion/* 
•  the.  term  "  obligee  **  with  its  correlative  "obBgor,"  exclusively 
applies  to  persons  who  are  parties  to  certain  cpntracts :'  namely^ 
-audi  unilateral  contifacts  a$  jore  emdenced  by  writing  under  aeo^ 
Hand  are  couched  in  a  peculiar  form :  That  peculiar  fcMrm  being 
jbotc less  absurd  than  the  absurd  application  of  "bond''  or  "obli^ 
^iom"  to  which  I  have  pmnted  your  attention* 

In  the  strict  technical  import  which  it  bears  in  the  .English 
'Law,  the  metoing  of  "debt  '\  is  not  less  narrow  and  inconvenient 
than  the  meaning  of  "bond*'  or  " obligaiionJ'. 

In  the  Roman  JJkw,  tiie  term  "  debiium  "  is  exactly  co-eacteqsive 
with  the  rdated  or  paronymous  expression  "debitor/*  Aa" dMUr** 
.signifies  generally  a  person  lying  under  an  obligation,  "debUmm'' 
^denotes  (with  the  same  generality)  every  act  or  forbearance  to 
whidi  a  person  is  obliged. .  •  It  denotes  universally  the  positive  or 
negative  something  which  is  due  by  virtue  of  an  obligation :  ''id 
quod  ex  obligatUme  prmetandum  est.'' 

But  in  the  strict  technical  import  which  it  bears  in  the  English 
Xaw,  **'debt^*  is  restricted  to  a  d4fimtt'  man  fjf  money,  due  or 
owing  from  one  party  to  another  party.  And,  accordingly,  the 
tietion  of  debt  does  not  in  strictness  lilB>  unless  th§  ojbgectof  the 
.action  be  the  recovery  of  a  eum  certain,.  ;  . 
^  In  later  times,  indeed,  this,  strictness  has  been  rdaxed':  Inso- 
Jmudi  ihntdebt  itg^m  simple  contract  in  not.iubstantially different 
firom  an  action  of  aemmpsit:  wbilst'tfeM\apoii  bond  diflSurs  from 
ian  action  qf  covenant  in  form  rather,  than  in 'effeist.  . 
/  As  is  usual  in  EngUsh  Iq^ation  (whetbto  it  be  direct  or  judi- 
jdal)  a  milchievo^  absurdity'of  the  old^  Ijaw;has  been  cured  by 
m  mischievous  remedy.  Instead  of  extirping  pernicious  rules  and 
^distinctions,  English  Legislators.are  conteiit  io  palliate  the  mis- 
diief  by  the  introduction  of  exceptione :  exceptions,  which  aggn^- 
vate  the  bulk  of  the  Corpus  Juris,  and  (whiut  is  an  evil  of  still 
greater  magnitude)  which  reduce  the  body  of  the  Law  to  a  diaos 
of  incoherent  details. 

I  will  venture  to  afiSrm,  that  no  other  body  of  Law,  obtaining 
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in  a  civilised  oommanity,  has  bo  little  of  conriatency  aiid  aymttietoy 
as  oiur  own.  Hence  its  enormous  bulk ;  and  (what  is  infinitely 
wone  than  its  mere  bulk)  the  utter  impossibility  of  oonceiyingit 
"With  distinctness  and  precision.  If  yon  would  know  the  English 
Law^  you  must  know  all  the  details  which  make  up  the  mess. 
-For  it  has  none  of  those  large  coherent  principles  which  are  a 
sure  index  to  details.  And,  since  details  are  infinite,  it  is  mani- 
'fest  that  no  man  (let  his  industry  be  what  It  may)  can  compass 
the  whole  system. 

Consequently/  the  knowledge  of  an  BngUsh  LawyeTj  is  nothing 
but  a  beggarly  account  of  scraps  and  fragmmts.  *  Bis  memoiy 
-may  be  stored  with  numerous  particulars,  but  of  the  lMwm^% 
whde,  and  of  the  mutual  relations  of  its  parts^he  has  not  mcoiy:; 
-ception.   ■       '  ■■'••.'  • '■  «J     ["^ 

Compsre  the  best  of  our  English  treatises  with  the  writings  iif 
the  gsssical  Jurisb  and  "of  the  Modem  Ciriliana,  and  you  will 
•iitttaiidy  admit  that  there  is  no  ezaggeration^n  wtat  I  hiiva  ven* 
^tured  to'state.  '    '  .•   ^-  '  -f"'^'-' '-  ■■*     •••*?' 

^' :  Betuming  to  the  sutject  from  which  1  have digiessed,  it  ia;w* 
<markaUe  that ''  Sckuldner'^  (in  the  older  Oermim  Iaw)  af^luid  .^ 
to  the  Crediior,  as  wdl  as  to*the  Debiiar:  Just  asjtis  aometunea  '^ 
signifies  duty,  as  well  as  right';  -«nd  just  as  obUgaHo  detMmJui  **} 
in  perionam,  as  well  as  the  duty  to  whidi  the  right.correspcmds.      J 

The  Iteiif  of  the  Roman  Lawyers  is  in  the  same  predicament.  "'^% 
As  opposed  to  ^  Actor"  it  signifies  "the  dtfendant  in.a  dvU  pro* 
ceeding,  or  the-party  who  is  the  object  of  accusation  in  nerimmil^^':^ 
proceeding.    And,  taken  in  this  sense,  it  is  not  amUguoua*  <•  '  <    '\? 

But  reu9  also  signifies  a  partjr  to  a  et^mlaUom  that  is  to  8sg%  ,j;^ 
-a  unilateral  contract  accompanied  by  pecmliar  solemnities. '  And^  -  ^ 
taken  in  this  sense,  it  applies  to  the  promisee  or  oUigee,  as  wdl  , 
as  to  the  promisor  or  obligor.  Both,  are  m.  The  party  w1i5  y 
makes  the  promise^  is  styled  rnif /iroMt^lffiiii  .•  Thepairtjrto'whom  .'-^ 
it  is  made,  and  by  whom  it  is  accepted,  is  styled  rent  #f  jpwMarfi.  '-7^ 
G9rm  promi/leiufi  are  j<mit  promisors :  Cbrrett/^piilMifi,  joint  ^^^< 
promisees.  ':.  :,mJ    ., 

[Bemark  upon  eHpnlaiio.  Even  in  modem  language,  rallier 
refers  to  right  than  obligation.] 
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^I  A88U1IVD,  in  my  last  Lectnre,  that  lotention  or  ii>ta>t><n  <» 
-IiiidverteDoe  is  a  neoessaiy.  ingredient  in  injuiy  itortiM«i. 

OT'WIUUg.  jmy. 

-*  :A  shott  analysis  will  shew  the  troth  of  the  assumption; 

In  case  the  dnty  be  rpositive,  the  pra^ecmisaon  of  ithe 
mk  which  the  doty  requires,  is  the  result  of  forbearance,  or 
the  resiUt  tA  omission. 

If  tiie  preetermission  of  the  act  be  the  result  of  forbear** 
ance,  the  par^/at  the  time  of  the  forbearance,  is  conscious 
-of  his  duty,  and  knows  that  the  duty  of  which  he  is  pre- 
^aently  conscious,  requires  the  performance  of  the  act  from 
.whidi  he  forbears. 

i    If  the'  pmtermissimi  of  the  act  be  the  result  of  omis- 
MXi,  the  party  is  consdous  generalkf  of  the  duty  incumbent 
<iipaii  him,  but  adverts  not  to  his  duty,  or  to  the  act  which 
Us  duty  requires,  at  the  moment  of  the  omission. 
vr  In. either  4»se,  he  is  guilty  of  injury  or  wrong,  unless. 
f:'      some  special  reason  exempt  him  from  liability. 

•'  In  case  the  duty  be  n^ative,  the  party  does  an  act  from 
which  he  is  bound  to  forbear,  expecting  consequences  which 
it  is  the  object  of  the  duty  to  prevent  Or  the  party  does 
the  act  without  adverting  to  those  consequences,  or  assii- 
ffling  imadoertetUly  that  those  consequences  will  not  ensue. 
And,  on  any  of  these  suppositions,  he  is  guilty  of  Injury  or 
Wrong,  unless  some  special  reason  exempt  him  from  liabi- 
Jity. 

Now  in .  all  these  various  cases  of  forbearance,  omission. 
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and  action,  the  party  expects  consequences  inconsistent  with 
the  objects  of  his  duty,  or,  in  case  he  adverted  or  attended 
in  the  manner  which  his  duty  requires,  he  might  perceive 
that  such  consequences  would  certainly  or  probably  ensue. 
In  other  words,  he  forbears  or  acts  with  an  intention  ad- 
verse to  his  duty,  or  else  he  omits  or  acts  negligently,  heed- 
lessly, or  rashly. 

Unless  he  expected  consequences  inconsistent  with  the 
objects  of  his  duty,  or  might  expect  such  consequences  if 
he  adverted  or  attended  as  he  ought,  he  wmld  hot  and  eoM 
not  hnow.  that  the!  forbearance,  omission  or  act  would  con- 
flict  with  his  duty.  And,  by  consequence,  the  sanction 
vomdd  not  and  cfiM  not  operate  as  a  motive  to  the  fulfil- 
ment  of  the  duty.  In  short,  men  are  hdd  to  their  duties 
by  the  sanctions  annexed  to  those  duties.  But  sanctions 
operate  upon  the  obliged  in  a  twofold  manner:  that  is  to 
«ay,'Tbey  counteract  the  motives  or  desires  which  prompt 
to  a  breach  of  duty,  arid  ihey  tend  to  excite  the  attention 
*wfaich  the  fulfilment  of  duties  requires. '  Consequently,  in- 
joiy  or  wrong  supposes  unlawful  intention,  or  one  of  those 
modes  of  unlawful  inadoertence  vfhich  are  styled  negligence, 
•heedlessn^s,  and  rashness.  For  unless  the  party  knew  that 
he  was  violating  his.duty,  or  unless  he  m^Ai  have  known 
that  he  was  violating  his  duty,  the  sanction  could  not  operate, 
at  the  moment  of  the  wrong,  to  the  end  of  impelling  him  to 
.  the  act  which  the  Lieiw  enjoins,  or  of  deterring  him  from 
the  act  which  the  Law  forbids. 

'^  ...  .The  only  instance  wherrin  intention  or  inad- 
or'    vertence  is  not  an  ingredient  in  breach  of  duly, 
k  Bo«  aviB.  ;  is  famished  by  the  Law  of  England. 
fUSS^^  •      In  ^  cases  of  Obligation  arising  directly  from 
*^* :  contract,  it  frequently  happens  thi^  the  perform- 

ance of  the  obligation  is  due  from  the  very  instant  at  whidh 
the  obHgatiori' arises.  Or  (speaking  more  accurately)  the 
time  for  performance  is  not  determined  by  the  contract,,  and 
.peifohnanoe  is. due  so  soon  as  the  obligee  shall  desire  it. 
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For  example : 

•  If  a  movable  be  deposited  with  me  in  order  that  I  may 
keep  it  iu  safety/ 1  am  bound,  from  the  moment  of  the  de- 
posit^ to  restore  it  to  the  bailor. 

*  If  I  buy  goods,  and  no  time  be  fixed  for  the  payment  of 
the  price,  I  am  bound,  from  the  moment  of  the  delivery^  to 
pay  the  price  to  the  seller. 

Now,  in  these,  and  in  similar  cases,  it  is  impossible  that 
the  obligiation  should  be  broken,  through  intention  or  inad- 
vertence, until  the  obligee  desire  performance,  and  until  the 
oblij^r  be  informed  of  the  desire.  For,  strictly  speaking,* 
he  is  bound  to  perform  the  given  act,  so  soon  as  the  obligee 
shall  wish  the  performance,  and  so  soon  as  he  himself  shall 
be  duly  apprised  of  the  wish.  But,  according  to  the  rule 
which  obtains  in  the  Courts  of  Common  Law,  the  creditor 
may  aue  the  debtor,  as  for  a  breach  of  the  obligation,  with-, 
out  a  previous  demand :  The  debtor  being  liable  in  the 
iEu^tion  for  damages  and  costs,  just  as  he  woidd  be  liable 
if  performance  had  been  required,  and  the  obligation  had 
ihen  been  broken  through  his  own  intention  or  negligence. 

Now  as  every  right  of  action  is  founded  on  an  injury, 
here  is  a  case  of  injury  without  intention  or  inadvertence. 
For,  without  a  previous  demand,  or  without  some  notice  or 
intimation  that  the  creditor  desires  performance,  the  debtor 
cannot  know  that  he  is  breaking  his  obligation,  by  not  per- 
forming the  act  to  which  he  is  obliged. 

This  monstrous  rule  of  the  Common  Law  Courts,  is  jus- 
tified by  a  reason  which  is  not  less  monstrous.  For  it  is 
said  that  a  previous  demand  were  superfluous  and  needless, 
inasmuch  as  the  action  is  itself  a  demand. 

The  reason  forgets,  that  a  right  of  action  is  founded  on 
an  injury ;  that  unlawful  intention  or  inadvertence  is  of  the 
essence  of  injury ;  and  that,  in  all  the  cases  which  I  am  now 
considering,  there  is  no  room  for  unlawful  intention  or  in« 
advertence,  until  the  creditor  desire  performance,  and  until 
the  debtor  be  apprised  of  the  desire. 
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Where  an  injury  has  been  acUuMff  commiled,  it  is  not 
necessary  (although  it  may  be  expedient)  that  the  action 
founded  on  the  injury  should  be  preceded  by  a  demand. 
For,  here,  the  right  of  action  has  akeady  accrued,  and  the 
use  of  the  previous  demand  would  merely  amount  to  this : 
that  it  would  give  the  debtor  an  opportunity  of  redressing 

^^;>  the  wrong,  and  might  therefore  save  the  parties  from  the 

l^C'^  evils  which  acc6nipany:a  suit.  . 

^:  ■  -  But  in  cases  of  the  class  which  I  am  now  consider*' 

ing,  there  is  no  injury  (intentional  or  by  n^ligence)» 
the  creditor  demand  performance,  and  until  the 
(intentionally  or  by  negligence)  comply  not  witli  the  de» 
mand. 

Strictly  speaking,  the  case  stands  thus.  Looking  ist  the 
essentials  of  injury,  the  party  obliged  is  not  guilty  of  in« 
jury;  But  he  is  considered  by  the  Oourts  as  if  be  had 
broken  his  obligation,  and  is  accordingly  liable  in  an  action 
for  damajges  and  costs. 

:  'Jn  certain  cases  of  the  dass  which  I  am  now  consider- 
ing, it  is,  indeed,  expedient  that  the  creditor  should  be  per^ 
mitted  to  sue,  althoughe.no  demand  lias  been  made  npon 
the  debtor.  But  why?  Because  the  debtor  has  ^actually 
broken  the  obligation;  or  because  the  debtor  iniemb  to 
break  the  obligation,  and  the  delay  occasioned  by  BTfinrmal 
demand  might  facilitate  the  execution  of  his  unlawful  de^ 
I  sign.  •*•.''■•..     ^M-"    . »'; 

-  For  example: 
'      ::■•■'  r'  li-the  debtor  withdraw  himself  from  his  home,  or  fixmi 

his  usual  placesof  resort,  in  order  that  he  may  evade ade^ 
mand,  he  is  placed  in  the  position  in  which  he  would  have 
been  placed  if  the  demand  had  actually  been  made.  Or, 
speaking  more  strictly,  a  demand  is  made  on .  the  part  of 
the  creditor ;  and  it  may  fairly  be  premtmed  from  the  con* 
duct  of  the  debtor,  that  he  has  notice  o{  the  demand.  He 
is  fairly  liable  to  an  action,  and  to  the  costs  occasioned  by- 
the  action.     For  he  is  conscious  that  the  obligee  requires 
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performanoe ;  he  withholds  performance  notwithstanding; 
and  he  is  therefore  guilty  of  an  actual  injury. 

Again :  If  there  be  reason  to  suppose  that  he  means  to 
withdraw  himself  from  the  jurisdiction,  or  to  place  his  goods 
beyond  the  reach  of  process,  it  is  reasonable  that  the  cre- 
ditor should  be  permitted  to  sue,  without  a  previous  de- 
mand. For,  here,  the  debtor  presently  intends  to  commit 
an  injuiy ;  and  the  delay  occasioned  by  a  previous  demand, 
might  enable  him  to  defeat  the  action  by  withdrawing  his 
penon  or  property. 

*  .In  this  case,  the  action  is  instituted  for  the  purpose  of 
prevention  ;  and  it  operates  like  an  injunction,  or  a  ne  exeat 
regno. 

fiat  where  there  is  nothing  in  the  conduct  of  the  debtor, 
indicating  an  intention  to  frustrate  the  creditor  of  his  right,, 
it  is  clear  that  a  demand  of  performance,  with  subsequent 
non-performance,  ought  to  precede  the  action :  And  that  if 
an  action  be  brought  without  this  important  preliminary, 
the  creditor  should  be  liable  for  the  costs  of  the  needless 
proceeding,  and  bound  to  make  satisfaction  for  the  gratui- 
tous vexation  which  he  occasions. 

[Read  the  passage  from  Evans's  Statutes,  vol.  iii.  p.  289.] 

**  There  is  another  Rule  in  Courts  of  Equity  which  may 
deserve  a  different  consideration,  as  applied  to  legal  de- 
mands, viz.  that  length  of  time  is  np  bar  in  case  of  a  trust. 
Where  a  man  deposits  money  in  the  hands  of  anodier,  to 
be  kept  for  his  use,  the  possession  of  the  custodee  ought 
to  be  deemed  the  possession  oif  the  owner,  until  an  appli- 
cation and  refusal,  or  other  denial  of  Iheright ;  for,  until, 
then,  there  is  nothing  adverse;  and  I  conceive  that  upon  prin- 
ciple, no  action  should  be  allowed  in  these  cases,  without  a 
previous  demand ;  consequently,  that  no  limitation  should  be 
computed  further  back  than  such  demand.*  And  I  think 
it  probable,  that  under  these  circumstances,  the  limitation 
would  not  be  allowed  to  attach,  though  the  other  part  of 
the  observation  would  be  as  probably  disallowed.     For  a 
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sweeping  rale  has  been  by  sonie  means  introdaced  into 
practice,  that  an  action  is  a  demand ;  whereas  ei^ery  actum, 
in  its  nature  supposes  a  preceding  default ;  where  money 
is  improperly  received,  or  goods  are  bought  without  any- 
specific  credit,  or  even  where  money  is  borrowed  generally, 
there  is  held  to  be  an  immediate  duty,  and  it  is  a  per- 
fectly legitimate  conclusion  that  no  demand  can  be  nisces- 
sary,  in  addition  to  the  duty  itself.  But  wherever  thke  is- 
a  loan  in  the  natujre  of  a  deposit^  bf^any  othw  confidentud:  l 
duty  is  contracted,  the  mere  creation  of  that  daty,  mnao^  *  ;.^ 
companied  with  the -absolate  breadi  of  it,  by  denial,  ocin^ 
consistent  conduct,  ought  not  to  be  considered  as  «  groond^j 
^  of  action."  ••  .*:'if^ 

«^ 'I  perfectly 'agree  with  this  Teasoning  as  applied  to  the 
oasd  of  the  d^x)sit.    It  is  <mly  on 'breach  of  the  obligation^ 
fhiat'a  right  of  action  should  accrue  to  the  baiknr.  ..  And.itL; 
is  only  by  refosal  or  nieglect  to  return  the  sabjecton  de^^ 
Diand,  that  the  obligation  is  brokehi '       '  :  ::}^'^ 

'  But  similar  reasoning-  is  also'  applicable  to  the  case  of*    } 
goods  sold  without  specific  credit;;  of  money  lent.generally ;:    % 
and  of  mone^  paid  and  received  by  mistake. .  ; 
[Case  of  'goods  sold  without  apecifia  credit. 
Gaseof  money  lent  generally.]    ''  .  .:  * 

'  In  the  caise  of  money  paid  and  received  by  mistake,  it  ^r'^ 
necessary  to  distinguish.^    ^     ^  .:  / ,   >r*i.i.  > 

'  If  the  money  was  received^  bandjide^  it  surely  is  ezpe-^    -^ 
dient  that  a  demand  should  precede  the  action.    For  until 
the  debtor  is'  apprised  of  the  mistake,  it  is  impossible  to  say; 
that  hehas  broken  intentumalfy  or  by  uegligenee  his  obliga-; 
tion  to  return  the  money;   ' 

If  the  money  was  received  mold  jide^  the  act  of  receiving      • 
the  money  was  in  itself  an  injury:  an  injury  analogous  to; 
linlawful  taking;    The  only  difference  between  the  cases/     ' 
lies  in  the  means.     In  the  one  case,  I  take  the  goods  oH 
another  without  the  consent  of  the  owner.    In  the  other 
case;  /  take  the  goods  foi<A  his  consent ;  but  by  reason  of; 
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an  error  in  which  he  is,  and  of  which  I  avail  myself  by  sup- 
pressing the  truth.  Here,  therefore,  the  debtor  is  guilty  of 
an  injury  from  the  very  outset ;  and  no  demand  is  neces- 
sary as  a  basis  for  the  action. 

[Remark  generaUy  on  the  obligations  which  arise  from  the 
possession  of  ret  aUeme : — subjects  belonging  to  others.] 


In  every  case  of  the  kind,  the  party  entitled  has  a  right 
to  restitution  or  satisfaction ;  and  the  party  in  possession  is 
bound  to  restore  or  satisfy. 

But  the  natiure  of  the  obligation  depends  upon  the  con- 
acionsness  of  the  party :  If  he  possess  the  subject  maldjlde, 
his  possession  is  a  wrong.  His  obligation  to  restore  or 
satisfy,  arises  from  an  injuty ;  and,  inasmuch  as  the  right 
which  is  violated  is  jus  in  rem,  the  obligation  is  ex  delicto 
(in  the  strict  signification  of  the  term). 

If  he  possess  the  subject  bond  fide,  his  possession  is  not  a 
wrong.  His  obligation  to  restore  or  satisfy  is  quaxi  ex  con- 
traetu :  That  is  to  say.  It  arises  from  a  fact  which  is  neither 
an  injury  nor  a  convention.  But  so  soon  as  he  is  apprised 
of  the  right  which  resides  in  the  party  entitled,  the  obliga- 
tion alters  its  nature.  It  may  either  be  considered  as  arising 
from  a  breach  of  the  quasi-contract ;  or  from  a  violation  of 
the^M  in  rem  which  resides  in  the  party  entitled.  And,  on 
either  supposition,  it  arises  from  an  injury.  The  only  dif- 
ference is,  that  it  arises,  on  the  former,  from  a  breach  of 
quasi-contract ;  whilst  it  arises,  on  the  latter,  from  a  delict 
(strictly  so  called). 

[Remark  on  the  indistinctness  of  the  boundary,  by  which  obli- 
gatious  ex  delicto  are  distinguished  from  obligations  quaH  ex 
contractu. 

The  receipt  of  money  paid  by  mistake  ought  not  to  be  con- 
sidered as  b^;etting  an  obligation  quoH  ex  contractu,  if  the  party 
receiving  be  in  maid  fide.  The  action  should  be  Case,  and  not 
Assumpsit  (assuming,  that  is,  that  the  forms  of  action  should  be 
kept  up). 

VOL.  II.  11 
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The  Soman  Law  not  free  frt>ni  this  uncertainty. 
The  oonfuaion  of  quasi-contracts  with  contracts,  peculiar  to 
English  Lawyers. 

The  auction  in  bills, ''  that  the  plaintiff  has  requested 
the  defendant  to  perform  the  object  of  the  suit,  but  that 
the  defendant  has  refused  or  neglected  to  comply  with  that 
request/'  is  (I  should  suppose)  merely  formal :  i.e.  it  is  not 
incumbent  on  the  plaintiff  to  prove  it.  .  At  least,  a  demand 
is  not  necessary,  where  the  defendant  has  actually  com- 
mitted an  injury.  But  where  notice  must  be  given,  before 
the  defendant  can  tominit  an  injuiy,  there  (I  apprehend) 
a  demand  on  the  part  of  the  plaintiff,  with  subsequent  re^ 
Tusal  or  neglect  on  the  part  of  tbe  defendant,  is*  a  neoessaiy 
preliniinary  to  the  institution  of  the  suit?  JSl  y :  If  you  are 
seised  in  fee  in  trust  for  me,  you  are  bound  to  convey  the 
legal  estate  as  I  shall  direct.  But  if  I  filed  a  bill  for  tbe 
purpose  of  compelling  a  conveyance,  without  previous  de- 
mand and  consequent  refusal  or  neglect,  I  think  that  Eqmfy 
(who,  let  men  traduce  her  as  they  may,  is  far  more  rational 
than  her  sister  and  rival  Law)  would  compel  me  to  pay  the 
costs  of  the  wanton  and  vexatious  suit.  - 

The  Roman  Law,  in  regard  to  the  matter  in  qiiiestion,  is 
perfectly  rational  and  consistent.  In  all  cases,  the  institu- 
tion of  an  action  must  be  preceded  by  notice  to  the  debtor, 
provided  the  debtor  can  be  found.  In  case  the  debtor  has 
not  broken  the  obligation,  the  notice  is  necessary  as  a  bariM 
to  the  action.  In  case  the  debtor  has  actually  broken  the 
obligation,  the  notice  gives  him  an  opportunity  of  redress- 
ing the  injury,  and  of  saving  himself  and  the  creditor  from 
the  evils  of  a  suit. 

Whether  or  not  a  demand  must  precede  an  action^  is, 
therefore,  a  question  which  can  never  arise.  As  a  demand 
must  precede  an  action  in  every  case  whatever,  the  only  ques- 
tion which  can  arise  is  thib :  namely,  whether  a  demand  of 
performance  must  be  made  by  the  creditor,  in  order  that 
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the  debtor  luay  be  in  mora,  and  may  incur  the  liabilities 
which  are  incident  to  that  predicament.  This  I  will  en- 
deavour to  explain  with  all  possible  brevity. 

The  non-performance  of  an  obligation  is  styled     -Vm*. 
mora  ;*  for,  the  dehtordelays  performance ;  or  in  consequence 
of  the  non-performance,  the  creditor  is  delayed.   Not  unfre- 
quently,  it  is  styled /rustratio,  or  dilatio. 

But  the  predicament  in  which  he  is  placed  in  consequence 
of  his  non-performalnce,  is  also  styled  mora.  Or  the  debtor 
firt  maram  fecit,  is  said  to  be  in  ward.  Being  in  mora,  he 
incurs  liabilities  from  which  he  were  exempt  if  he  were  not 
in  mard. 

For  example :  If  a  moveable  has  been  deposited  with  the 
debtor  in  order  that  he  might  keep  it  safely,  he  is  not  liable 
for  accidental  damage,  unless  he  be  in  mord.  But  if  he  re- 
fuse to  return  it  on  demand  made  by  the  creditor,  he  is  in 
mard:  and  he  is  thenceforth  liable  for  accidental  damage, 
as  well  as  for  damage  occasioned  by  his  intention  or  negli- 
gence. 

If  he  owe  money  payable  on  demand,  and  after  demand 
decline  or  neglect  payment,  he  is  in  mord.  And,  being  in 
mard,  he  is  bound  to  pay  interest  on  the  money  which  he 
d^ins,  though  no  interest  was  previously  payable. 

Now  if  no  time  be  fixed  for  the  performance  of  the  obli- 
gation, the  debtor  is  mot  in  mord,  and  does  not  incur  the 
liabilities  incident  to  that  predicament,  unless  a  demand  of 
performance  be  made  by  the  creditor,  and  unless  the  debtor 
comply  not  with  the  demand.  The  Rule  is, ''  Inierpeilandus 
est  debitor  loco  et  tempf>re  opportunoy  The  authors  of  the 
rule  justly  considered,  that  intention  or  inadvertence  is  of 
the  essence  of  wrong ;  and  that  the  obligation  could  not  be 
broken,  either  through  intention  or  inadvertence,  until  the 
creditor  required  performance. 

If  a  specific  terminus  or  time  be  fixed  for  the  perform- 
'.,  the  debtor  is  in  mord  unless  he  perform  at  that  time, 

•  Muhknbrudi,  i.  825,  889.    Mackeldey,  ii.  156,  165. 
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although  DO  demand  be  made  by  the  creditor.  ^'  Dies  ui*- 
terpellatpro  komine*^  For,  here,  the  debtor  breaks  the  obli- 
gation, intentionally  or  by  negligence,  whether  a  demand 
be  made  or  not  by  the  opposite  party.  He  knows  generally 
that  he  onght  to  perform  at  the  time;  and  a  demand  of 
performance  on  the  part  of  the  creditor  were,  therefore,  su* 
perfluoos :.  **  Dies  interpellat  pro  hamineJ* 
-^Whether  a  demand  of  performance,  oaght  to  precede  an 
action,  and  whether  a  demand,  should  be  made  in  order 
that  the  debtor  may  be  tJi  mord^  are  distinct  questions.  But 
it  is  manifest  that  the  solution  of  either  question  must\be 
sought  for  in  the  same  source :  namely,  in  the  state  of  the 
debtor's  consciousness.  :  If  he  know  that  performance  is 
due,  and  yet  do  not  perform,  it  is  reasonable  to  presume 


41  .demand  of  performance  is  not  an  essential  preliminary  to 
the  institution  of  an  action.  .  And;  further,  it  is  not  unrea- 
sonable  that  he  should  be  subjected  to  certain  liabilities, 
which  he  would  not  haveincurr^,  if  he  had  been  dear  of 
unlawful  intention  or  unlawful  inadvertence.' .  ;    '\ 

Before  I  dismiss  this  subject,  I  may  make  this  general 
remark.  In  most  cases  of  breach  of  contract,  the  intention 
or  negligence  of  the  debtor  is  so  manifest,  that  iht  question 
is  not  agitated  or .  eren  adverted  to.  And  from  hence,  we 
might  incline  to  infer,  that  intention  or  negligence  is  not 
of  the  essence  of  the  wrong.  If  we  look  into  the  detail, 
we  immediately  perceive  that  breach  of  contract  as  neces- 
sarily supposes  intention  or  negligence  as  any  other  injury 
whatever.  \ 

For  instance ;  whether  a  demand  be  an  essential  prelimi- 
nary to  an  action,  or  whether  the  debtor.be  in. mora  without 
a  demand,  entirely  depends  upon  the  presence  or  absence 
of  intention  or  negligence.  If  mthout  demand  he  could  not 
hraw  that  he  was  breaking  his  obligation,  it  is  manifestly 
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necessary  that  a  demand  should  be  made,  before  the  action 
is  instituted  by  the  creditor,  or  before  the  debtor  is  placed 
in  the  predicament  which  is  styled  mora.  In  all  cases  in 
which  the  contract  binds  him  to  diligentia  (as  in  cases  of 
bailment),  the  question  of  ''  negligence  or  not,"  also  fre- 
quently arises. 

In  ordinary  cases  the  question  does  not  arise,  because  the 
intention  or  negligence  is  manifest  and  indisputable. 

[Breaches  of  contract  and  quasi-contract  are  injuries.  Re- 
mark on  the  Arrangement  of  the  Roman  Lawyers. 

And,  in  our  own  law,  we  talk  of  actions  tx  contractu  instead 
of  actions  from  breach  of  contract.  Indeed,  in  the  cases  to  which 
I  have  adverted,  the  action  is  ex  contractu:  for  there  is  not 
properly  a  breach.] 

Unlawful  intention  or  unlawful  inadvertence,  B^««Mtiie 
is,  therefore,  of  the  essence  of  injury.     And  un-  ^  intfn. 
lawful  intention  or  inadvertence  is  oif  the  essence  wtenoeuor 
of  injury,  inasmuch  as  the  sanction  could  not  have  ugiuy. 
operated  upon  the  party,  unless  he  had  been  conscious  that 
he  was  violating  his  duty,  or  unless  he  urould  have  been  con- 
scious that  he  was  violating  his  duty,  if  he  had  adverted  or 
attended  as  he  ought. 

If  we  examine  the  erounds  of  the  various  Orwu^ni 
exemptions  from  liability,  we  shall  find  that  fromWiiity. 
most  (though  not  all)  of  them  are  reducible  to  the  princi- 
ples which  I  have  now  stated.  We  shall  find  (generally 
speaking)  that  the  party  is  clear  of  liability,  because  he  is 
clear  of  intention  or  inadvertence ;  or  (what,  in  effect,  comes 
to  the  same  thing)  because  it  is  presumed  that  he  is  clear  of 
intention  or  inadvertence. 

Thus ;  No  one  is  liable  for  a  mischief  resulting  o,^  „  ^^ 
from  accident  or  chance  {casus) :  That  is  to  say,  «**^'-* 
from  some  event  {other  than  act  of  his  own),  which  he  was 

•  Muhlenbruch,  i.  179,  326,  331.     Mackeldey,  IL  157.    BlackstoMs, 
iv.  26  ;  iii.  165.     Heineocius,  BedtatioDcs  58S,  589. 
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onable  to  foresee,  or,  foreseeing,  was  unable  to  prevent.  Whe- 
ther the  event  happen  through  the  intervention  of  man,  or 
whether  it  happen  without  the  intervention  of  man,  is  not 
important.  The  essence  of  casus,  dance,  or  accident,  lies  in 
this:  that  the  event  was  not  an  act  done  by  the  given 
party,  and  could  not  have  been  foreseen  or  prevented  by 
that  given  party.  This  (I  think)  is  the  meaning  of  casus  or 
accident,  in  the  Roman  and  the  English  Law. 

*'  By  the  Common  Law  "  (says  Lord  Mansfield)  ''.a  carrier 
is  an  insurer.  It  is  laid  down,  that  he  is  liable  for  every 
accident,  except  by  the  act  of  God  oir  tie  Jtin^s  enemies.*^ 
Here,  the  term  aect^fen/ includes  the  acts  0/ men :  namely; 
of  the  king's  enemies.  And,  in  the  Digest,  it  is  expressly 
said,  '*/ortuitis  casUms  solet  etiam  adnumerari  aggressun 
IqtronumJ* 

It  would  seem,. then,  that  c€isus  or  accident  includes  the- 
iact  of  man.  Bat  (I  think)  it  is  never  extended  to  the  act 
of  the  party  himself.  An  act  of  his  own  is  hardly  called  an 
accident,  although  the  act  be  not  imputable,  inasmuch  as  it 
is  not  accompanied  by  unlawful  intention  or  inadvertence^ 
or  is  excusable  for  other,  reasons. 

In  the  language  of  the  English  Law,  an  event  which  hap- 
pens without  the  intervention  of  man,  is  styled  ''  the  Act 
of  God.''  The  language  of  the  Roman  Law  is  nearly  the 
same.  Mischiefs  arising  from  such  events  are  styled  damna 
fatalia,  or  detrimenta  f alalia.  '  They  are  ascribed  to  vis 
(/tW«^,  or  to  a  certain  personage  %\^jj\sA  fatum.  Or  the 
caxus  or  accident  takes  a  specific  name,  and  is  called  fa- 
taUtojs. 

The  language  of  either  system  is  absurd.  For  the  act  of 
man  is  as  much  the  act  of  Grod  as  any  event  which  arises 
without  the  intervention  of  man.  And  if  we  choose  to  sup- 
pose a  certain  fate  or  destiny,  we  must  supix>se  that  she  or 
it  determines  the  acts  of  men,  as  well  es  the  events  which 
are  not  acts  of  men. 

In  the  language  of  the  Eoman  Law,  events  which  happen 
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without  the  intervention  of  man,  are  sometimes  distin- 
guished from  the  others  by  the  term  natural.  Or  (what 
comes  to  the  same  thing)  they  are  ascribed  to  vis  natu* 
ralis. 

Returning  to  the  legal  efiect  of  casus  or  c/iance,  no  man 
is  liable,  civilly  or  criminally,  for  a  purely  accidental  mis- 
dkid.  For,  as  he  could  not  foresee  the  event  from  which 
the  mischief  arose,  or  was  utterly  unable  to  obviate  the 
event  or  its  consequences,  the  mischief  is  not  imputable  to 
his  intention  or  negligence. 

For  example.  If  I  am  in  possession  of  a  house,  or  of  a 
moveable  belonging  to  another,  and  the  subject  whilst  in 
my  possession  is  destroyed  by  an  accidental  fire,  I  am  not 
liable  to  the  owner  in  respect  of  the  damage.  ''  Damnum 
ex  casd  sentit  dominus.'' 

But  when  I  say,  ''  Uiat  no  man  is  liable  in  respect  of  an 
accidental  mischief,"  I  mean,  *'  that  he  is  not  liable  as  for 
an  injury  or  wrongT  For,  by  virtue  of  an  obligation  arising 
aiiunde^  he  may  be  liable. 

To  revert  to  the  instance  which  I  have  just  cited: — lam 
liable  to  the  owner  for  the  damage  done  by  the  fire,  in  case 
I  contracted  with  him  to  that  effect.  I  am  also  liable  in 
case  I  am  a  carrier,  and  the  subject  has  come  into  my  pos- 
session in  the  course  of  my  calling.  If  the  subject  was 
deposited  with  me  in  order  that  I  might  keep  it  safely, 
I  am  also  liable  (according  to  the  Roman  Law)  if  I  am  in 
mora:  that  is  to  say,  if  the  owner  has  requested  me  to  re- 
turn the  subject,  and  I  have  nevertheless  kept  possession 
of  it. 

But,  in  these  and  similar  cases,  I  am  not  liable  as  for  an 
injury,  but  by  virtue  of  an  obligation  ex  contractu  or  quasi 
ex  contractu.  The  mischief  done  by  the  fire,  is  not  the 
consequence  of  an  injury  done  by  me ;  although  I  sha. 
be  answerable,  as  for  an  injury^  in  case  I  perform  not  my 
special  obligation  to  make  good  the  loss  arising  from  tho 
accident. 
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Another  groand  of  exemption  m,  t^wor^m^  or 
«rror  with  r^ard  to  matter  of  fact.  .;  ?; 

Now,  h»«,  although  i!b&  proximate  ground  is  ignoranoe 
or  error,  the  ultimate  ground  is  the  absence  of  unlawful  in* 
tention  or  unlafvful  inadvertence.  For  unless  the  ignorance 
or  error  was  imevitadle  or  invimcible  (or,  in  other .  words 
unless  it  could  not  have  been  removed  by  due  attention  or 
advertence),  the  act^. forbearance,  ior.  tfmiBsion,  whidi:  was 
the  consequence  of .  the .  ignorance.<Hr  error,  is  imputable  to  - ;; 
negligence,  heedlessness  or  temerity.  . ;    i : . >  f ;: r  .^VA      > 

I  wiU  tooch  briefly  iipoD  .  few.^  whei«n  the  pijriy    ^ 
is.  exempt  from  xivil  and  criminal  liability,  by  reasoned 
ignorance  or. error. ;     ,t:  ;  i  .  •  -•  r  ^^ 

i  c/'Si.quis  "  (says  .Ulpian)  /'hominem  .liberum.:cecident^ 
dum putat  eertmm  suum,  in-  e&  caus&.  est,.ne  injurianun'^te^ 


neatur."    .  ...    :''   -i  ;::».•:  ;v'  r.  •:.•'  ..v^    ^i   i.     .^^w>vi 

>  *<  'Here,  the  party. whose  conduct. is  in  question  beats  ^'/^ 


1;   ^^ 

I  l 


i*f  Creeman.  But  he  is  not  liable  as  foran  asdanit  and*  battery^  1^ 
because  he  believes  at  the  time  .of  the  beating,  that  the  '  '^ 
man  is  his  slave;.    In  consequence  of  ignorance  or  error,  he    '\^ 


•   •_  .     1  .     -   * 


thinks  that  heis  exerdsing  his  indisputabb  right  of  using 
.and  abusing  his  own...  i  .  .  •    f  :.  :   .  > 

Another  case,  dosely  resembling  the  last,  is  the  foUoivingi 
If  the  party  possess  bond  fide  a  thing  belonging  to  another; 
and  iC  the  thing  be  damaged  by .  his  abuse  or .  oarelessnessi 
he  is  not  liable  to  .the.ownec  in  respect  of  the  damage:;  aU  z;^ 
though  lie  woM^  have  been  .liable,. if  he  had  possessed  the 
thing  mala  fide,  r  .^^Rem  enim  ^qium  euam  neglexit. 

The  forgoing  examples  are  taken  from  the  Roman  z  the 

following,  from  the  English  Law.  • 

.   If  I  hire  yourjservant,  inawinff  that  he  is  your  servant,  I 

'^:       am  guilty  of  an  offence  agunst  your  right  in  the  .servant, 

and  am  liable  to  an  action  on  the  Case.  .  But  if  I. hire 

your  servant,  not  knowing  that  he  is  your  servant,  I  am  not 

'«  Fenerimch,  p.  80-4.    Muhlenbnich  193/ 881.   Bosslurt,  %S.   Black- 
BUme,  iiL  142,  1 54 ;  iw.  26.    Bentham  Pr.  168. 
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guilty  of  a  wrong,  and  am  not  liable  to  an  action,  until  I 
receive  notice  of  his  previous  contract  with  you. 

If  I  keep  a  dog  given  to  worry  cattle,  and  if  I  am  ap- 
prised of  that  his  mischievous  inclination,  I  am  liable  for 
damage  done  by  the  dog  to  my  neighbour's  cow  or  sheep. 
But  unless  I  am  apprised  of  his  vicious  disposition,  I  am 
not  guilty  of  an  injury,  and  am  not  liable  to  make  good  the 
damage.  For  the  damage  is  not  imputable  to  my  intention 
or  inadvertence.    . 

If,  intending  to  kill  a  burglar  who  has  broken  into  my 
house,  I  strike  in  the  dark  and  kill  my  own  servant,  I  am 
not  guilty  of  murder,  nor  even  of  manslaughter.  For  the 
mischief  is  not  imputable  to  intention  or  inadvertence,  but 
to  inevitable  error.  That  is  to  say,  to  error  which  could 
not  have  been  prevented  by  any  attention  or  advertence, 
practicable  under  the  circumstances. 

And  so  much  for  ignorance  or  error,  with  regard  to 
matter  of  fact. 

Before  I  dismiss  the  subject,  I  will  briefly  advert  to  ig- 
norance or  error,  with  regard  to  the  state  of  the  law. 

In  order  that  an  obligation  may  be  effectual  (or,  in  other 
words,  in  order  that  the  sanction  may  operate  as  a  motive 
to  fulfilment),  two  conditions  must  concur.  1st,  It  is  ne- 
cessary that  the  party  should  know  the  law,  by  which  the 
OUigation  is  imiK)sed,  and  to  which  the  Sanction  is  an- 
nexed. 2dly,  It  is  necessary  that  he  should  actually  know 
(or,  by  due  attention  or  advertence,  might  actually  know),  that 
the  given  act,  or  the  given  forbearance  or  omission,  would 
violate  the  law,  or  amount  to  a  breach  of  the  obligation. 
Unless  these  conditions  concur,  it  is  impossible  that  the 
sanction  should  operate  upon  his  desires.  Or  (changing 
the  expression)  the  given  act,  or  the  given  forbearance  or 
omission,  cannot  be  imputed  to  an  unlawful  intention,  or 
to  any  of  those  modes  of  unlawful  inadvertence  which  are 
styled  negligence,  heedlessness,  or  rashness. 
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Accordingly,  inevitable  ignorance  or  error  in  respect  to 
matter  of  fact,  is  considered,  in  every  system,  as  a  ground 
of  exemption. 

With  regard  to  ignorance  or  error  in  respect  to  the  state 
of  the  law,  the  provisions  of  different  systems  appear  to 
differ  considerably ;  -  although  they  all  concur  in  assuming 
generaUff^  that  it  shall  not  be  a  ground  of  exemption.  ''  Be^ 
gfda  est,  juris  ignorantiam  cuiqiie  nocere/'  is  the  language 
of  the  Pandects.  KxAptr  Man  wood,  as  reported  by  Plbw«» ; 
.  den, ''  It  is  to  be  presumed  that  no  siibject  of  this  xeahi  v  ^ 
misoonusant  of  the  Law  whereby  he  is  governed.  Ighoraiiea 


of  the  Law  excuseth  none.''  '  •         -  -' 

I  have  no  doubt  that  diis  rule:  is  expedient,  or,  rath^^lis  .y 
^;  ;  mbsc^tely  inecessary .  But  the  reason^  asa^ed  for  the  ruki  i 
^f  which  1  .have  hi^pened  to  meet^ with,. are  not  aatisfiustory.  ^ 

The  reason  given  in  the  Pandects,  is  the  following : 
:  ;  *'In  omni  i>arte,  error  injure  non  eodeoi  looo  quo /aeU 
ignorantia  haberi  debebit.     Nam  jus  finitum  et  possit  esse 
et  debeat.    Facti  interpretatio  plerumque  etiam  prudentis- 
«     aimos  fallat."* 

Wliich  reasoning  may  be  expressed  thus : 
''  Ignorance  or  error  with  regard  to  matter  of  fact,  is  often 
inevitable :  that  ia.to  say,  no  attention  or  advertence  could 
prevent  it  But  ignorance  or  error  with  r^ard.  to  the  state  . 
of  the  law,  is  never  inevitable.  For  the  law  is  definite 
and  knowable,  or  might  or  ought  to  be  ao.  Consequently, 
ignorance  or  error  with  regard  to  the  law  is  no  ground  for 
exemption.  •  If  the  conduct  of  the  party  be  imputable  to 
ignorance  of  law,  it  is  not  imputable  directly  to  unlawful 
intention  or  inadvertence.  But  as  the  ignorance  to  which 
it  is  imputable  is  the  consequence  of  unlawful  inadvertence, 
his  conduct,  in  the  last  result,  is  caused  by  his  n^ligenoe." 
The  reasoning  involves  the  small  mistake  of  confound- 
ing "  is  "  with  •*  might  be  "  and  **  ought  to  be."  That  Law 
wiyht  be  knowable  by  all  who  are  bound  to  obey^  it,  or  that 

•  Digest,  2»,.  6,  2. 
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Law  oM^it  to  be  knowable  by  all  who  are  bound  to  obey  it 
( — '^Jtnitum  et  possit  esse  et  debeat  ")>  is,  I  incline  to  think, 
trae.  That  any  actual  system  is  so  knowable,  or  that  any 
actual  system  has  ever  been  so  knowable,  is  so  notoriously 
and  ridiculously  false  that  I  shall  not  occupy  your  time  with 
proof  of  the  contrary. 

Blackstone  produces  the  same  pretioM  ratioy  flavoured 
with  a  spice  of  that  circular  argumentation  wherein  he  de- 
lights. **  A  mistake  (says  he)  in  point  of  Law,  which  every 
person  of  discretion,  not  only  may]  but  is  bound  and  pre- 
sumed to  kniow,  is  in  criminal  cases  no  sort  of  defence. 

Now  to  affirm  ''  that  every  person  may  know  the  law, 
is  to  affirm  the  thing  which  is  not.  And  to  say  **  that  his 
ignorance  should  not  excuse  liim  because  he  is  bound  to 
know,'*  is  simply  to  assign  the  rule  as  a  reason  for  itself. 
Being  bound  to  know  the  law,  he  cannot  effectually  allege 
his  ignorance  of  the  law  as  a  ground  of  exemption  from  the 
law.  But  foiy  is  he  bound  to  know  the  law  P  or  wAy  is  it 
presumed,  juris  et  dejure,  that  he  knew  the  law  ? 

The  only  sufficient  reason  for  the  rule  in  question,  seems 
to  be  this :  that  if  ignorance  of  law  were  admitted  as  a 
ground  of  exemption,  the  Courts  would  be  involved  in  ques- 
tions which  it  were  scarcely  possible  to  solve,  and  which 
would  render  the  administration  of  justice  next  to  imprac- 
ticable. If  ignorance  of  law  were  admitted  as  a  ground 
of  exemption,  ignorance  of  law  would  always  be  alleged  by 
the  party,  and  the  Court,  in  every  case,  would  be  bound  to 
decide  the  point. 

But,  in  order  that  the  Court  might  decide  the  point,  it 
were  incumbent  upon  the  Court  to  examine  the  following 
questions  of  fact :  1st,  Was  the  party  ignorant  of  the  law 
at  the  time  of  the  alleged  wrong :  2ndly,  Assuming  that  he 
was  ignorant  of  the  law  at  the  time  of  the  wrong  alleged, 
was  his  ignorance  of  the  law  inevitable  ignorance,  or  had 
he  been  previously  placed  in  such  a  position  that  he  might 
have  known  the  law,  if  he  had  duly  tried? 
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It  18  manifest  that  the  latter  qaestion  is  not  less  material 
than  the  former.  If  he  might  have  known  the  law  in  case 
he  had  duly  tried,  the  reasoning  which  I  have  produced 
from  the  Pandects  would  apply  to  his  case.  That  is  to  say ; 
Inasmuch  as  the  conduct  in  question  were  directly  impu* 
table  to  his  ignorance,  it  were  not  imputable  directly  to 
unlawful  intention  or  inadvertence.  But,  inasmuch  as  his 
ignorance  of  the  law  were  imputable  to  unlawful  inadver- 
tence, the  conduct  in  question  were  imputable,  in  the  last 
residt,  to  his  neyliffenee.  . 

Now  either  of  these  questions  were  next  to  insoluble. 
Whether  the  party  was  really  ignorant  of  the  law*  and  was 
m  ignorant  of  the  law  that  he  had  no  surmise  of  ita  provi- 
•ions,  oould  scarcely  be  determined  by  any  evidence  aoces*  . 
aible  to.othera.  And  for  the  purpose  of  determinmg  the  cause 
of  his  ignorance  (its  reality  bdLng  ascertained),  it  were  in- 
cumbent upon  the  tribunal  to  unravel  his  previous  history, 
and  to  search  his  whole  life  for  the  elements  of  a  just  adu^ 
tion. 

The  reason  for  the  rule  in  question,  would,  therefore,  seem 
to  be  this : — It  not  un&equoitly  happens  that  the  party  is 
ignorant  of  the  kw^  and  that  his  ignorance  of  the  law  is 
inevitable.  But  if  ignorance  of  law  were  a  ground  of  ex- 
emption, the  administration  of  justice  would  be  arrested. 
For,  in  almost  every  case,  ignorance  of  law  would  be  allied. 
And,  for  the  purpose  of  determining  the  reality  and  ascer- 
taining the  cause  of  the  ignorance,  the  Court  were  coaipeUed 
to  enter  upon  questions  of  fact,  insoluble  and  interminable.^ 

That  the  party  shall  be  presumed  jm-n^fon/pr  cooosant 

^  OUcrre.  Tke  a^lmMwioii  of  ignoniiee  U  Jkd  as  a  fnmmd  of  ex- 
empiKNi*  b  not  tUended  with  tkooe  meoiifciiieiioes- which  would  wctm  to 
bethewiioafcr  jycting  ignormce  of  tor  as  a  ¥alki  qctwe.  Wkether 
the  ignonaoe  fealiy  «i»ted»  and  whether  k  was  imimUbfo  or  noi  to  ike 
uuMiveitence  of  the  paity»  ie  a  qoeetioa  which  may  be  eoiTed  by  looidii^ 
at  the  circumetaooee  of  the  case.  The  inquinr  is  limited  to  a  giTcn  ino- 
dent,  and  to  the  cireomstaiices  atteodiog  Ihac  iocident,  and  is^  therefore^ 
not  iiiterminabk. 
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of  the  law,  or  (changing  tlie  shaiie  of  the. expression)  that 
his  ignorance  shall  not  exempt  him,  seems  to  be  a  rule  so 
necessary,  that  law  would  become  ineffectual  if  it  were  not 
applied  by  the  (Courts  generally.  And  if  due  pains  were 
taken  to  promulge  the  law,  and  to  clear  it  of  needless  com- 
plexity, the  presumption  would  accord  with  the  truth  in  the 
vast  majority  of  instances.  The  party  (generally  speaking) 
would  actually  know  the  law.  Or  the  party,  at  least,  might 
so  surmise  its  provisions,  that  he  could  shape  his  conduct 
safely.  The  reasoning  in  the  Pandects  would  then  be  just. 
The  law  would  be  in  /act  as  "Jlnitum  "  and  knowable,  as 
**possH  esse^  et  debeat** 

I  have  said  that  the  provisions  of  different  systems  seem 
to  differ  considerably  with  regard  to  the  principle  which  I 
am  now  considering. 

In  our  own  law,  "  ignorantia  juris  non  excusat "  seems 
to  obtain  without  exception.  «  I  am  not  aware  of  a  single 
instance,  in  which  ignorance  of  law  (considered  per  se)  ex- 
empts or  discharges  the  party,  civilly  or  criminally.  In  the 
case  of  infancy,  and  in  certain  other  cases  to  which  I  shall 
advert  directly,  the  presumed  incapacity  of  the  party  to 
knoMT  the  law  would  seem  to  be  one  of  the  grounds  upon 
which  the  exemption  rests.  But  his  presumed  incapacity  to 
know  the  law  is  only  one  of  those  grounds.  His  exemp- 
tion rests  generally^  upon  his  general  incapacity  (real  or  pre- 
sumed) to  judge  sanely  of  law  or  fact. 

From  an  opinion  thrown  out  by  Lord  Eldon,  in  the  case 
of  Stockley  and  Stockley,  I  inclined  to  think  (at  the  first 
blush)  that  a  party  would  be  relieved,  in  certain  instances, 
from  a  contract  into  which  he  had  entered  in  ignorance  of 
law.*  But  admitting  the  justness  of  Lord  Eldon 's  conclu- 
sion, the  agreement  (I  conceive)  would  be  void,  not  because 
the  party  was  ignorant  of  the  law,  but  because  there  is  no 
consideration  to  support  the  promise. 

According  to  the  Roman  Law,  there  are  certain  classes 

♦  1  Vesey  and  B.,  31. 
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of  pertoni, ''  quibui  permissum  est  jut  ignorarB."  They  we 
exempt  from  liability  (at  least  for  certain  purposes),  not 
by  reason  of  their  general  imbecility,  but  because  it  is  pre- 
sumed that  their  capacity  is  not  adequate  to  a  knowledge 
of  the  law.  Such  are  women,  soldiers,  and  persons  who  have 
not  reached  the  age  of  twenty-five.  Here,  ignorance  of  hiw 
(considered  per  te )  is  a  ground  of  exemption.  For  women, 
soldiers,  and  multitudes  of  persons  under  twenty-five  are 
not  in  that  state  of  general  iaibeoility,  which  is  the  groand 
of  exemption  in  case  of  insanity,or  in  case  of  extreme  youth.^ 
But  ignorance  of  law  (as  a  specific  ground  of  exemption) 
is  only  admissible  in  favour  of  persons  vrho  belong  to  cer- 
tain dasses. 

And  this  (I  apprehend)  shews  distinctly,  that  the  exdo- 
sion  of  ^fmorwiiia  jmru,  as  a  ground  of  exeniption,  is  dedn- 
^ble  firom  the  reason  which  I  have  ahready  assigned.  In  or- 
iKnary  caasa»  the  admission  qf  ifmmnmUui  jmru  m  a  groand 
of  meinption  wonhi  lead  to  intermindUe  inqmry.  BnC,  in 
these  ssxcepted  cases»  it  is  frtmmeJ  hom  the  sear,  or  firam 
the  0if0^  or  from  the  piro^kmim  of  the  party.  UmI  the  party 
was  ignoffani  cf  the  kw,  and  that  the  ywrancg  waa  in^^ 
vitabla.  The  inquiiy  into  the  nMtter  pt  &ct  is  KBited*  to 
a  given  point :  naine^»  the  sex»  age»  or  paofcsnion  of  tke 
party  who  insiela  upon  the  exemp^on.  That  ohiioaa  ivt 
being  ascertained*  the  h^  preamnptioBi  or 
drawn  bv  the  tribunal  withomk  fittther 

Whe^^  the  kgal  preeuniptiott  onghl  to 
ther  in  moet  casea  it  do  not  conflick  widi  As  tnitk»  is  m 
distinct  qtMstiM^  What  1  advance  in  this :  thaft»  m 
casea»  tile  inquiry  were  impracticable^  becauae  the  fiKta 
which  the  sctiitiott  depends  are  not  to  be  ascertsined 

In  these  exceptod  caaea  the  inquiry  is  prncticabfe, 
it  is  predetermined  by  a  general  rttle»  that  certain  fisfei 
\,%bich  liicfjir  be  ascertatned>  shall  be  reosived  br  the  Gomti 
a^  ^ideiK'e  i>f  the  lacc^  in  questiott.    Nor  wooki  the  case  be 
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fnaterially  altered,  assuming  that  the  pi'esumption  may  be 

febntted.    For  the  oouDter-evidence  must  necessarily  con- 

ifist  of  a  specific  fact  or  facts.    The  lai^  and  vague  inquiry 

is  shut  oat  by  the  I^al  presumption. 
■ 

[Analogous  case  otdoU  capacttoM  in  infancy.] 

•  ■      -  T 

V  "  J.  .JP^fore  I  quit  this  subject,  T  will  advert  to  a  curious  dis- 
V>;|iliCti  the  Roman  Law. 

p:V;l9ie  'penojiB,  quidus  j}ermi98um  est  jus  iynorare,  cannot 
'^^allege  with  effect  their  ignorance  of  the  law,  in  case  they 
^'||aye  violated  those  parts  of  it  which  are  founded  upon  the 
V-JOB  ffenitmm."^  For  the  persons  in  question  are  not  gene- 
;^  Vidly  imbecile,  and  the  Jus  ffentium  is  knowable  naturali 
'l\'  foiione.  ^  With  nigard  to  the  jus  civile^  or  to  those  parts  of 
:;  the  Bbman  Law  which  are  peculiar  to  the  system,  they  may 
"r  lallege  with  effect  their  ignorance  of  the  law.        .  \ 

%:  ^    [Observe  tfwd  voce.  Mohan  prohUMum — Mohan  in  sel\ 

This  Rule  is  not  absurd,  inasmuch  as  certain  laws  are 

fo  obviously  suggested  by  Utility,  that  a/jperson  of  small 

;    experience  (if  not  affected  with  insjanity)  would  naturaUy 

r^-,.marmise  their  existence.     And  if  we  look  accurately  at  the 

^s4>l9t,  we  shall  find  that  most  men's  knowledge  of  law  merely 

>mount8  to  .this. 
f.  Si'.I  may  ^remark,  (before  I  conclude),  that  the  objection  to 
laws  et  post  facto  is  deducible  from  those  general  princi- 
ples witb.l^^gard  to  intention  and  inadvertence  which  I  am 
endeavouring  to  explain.  At  the  time  of  the  alleged  wrong, 
the  law ^ was. not  in  existence.  And,  by  inevitable  conse- 
quence, the  party  did  not,  and  could  not  know,  that  he  was 
violating  a  law.  The  sanction  <:ould  not  operate  as  a  motive 
to  obedience,  inasmuch  as  there  was  nothing  to  obey. 

•  ■    * 

-*  Nor  (per  Lhbeo)  can  they  allege  it,  if  the  law  night  have  been  con- 
jeetured,  or  if  they  had  access  to  good  legal  advice.    Dig.  M  ntpra. 
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I  am  provoked  to  make  tbia  remark  hj  a  ally  and  fli{H 
pant  attempt  in  tbe  '  Edinbu^h  Review '  to  justify  or  pair 
Hate  ex  fio%t facto  legislation.  Speaking  of  Lord  Strafford's 
attainder,  the  writer  talks  to  tbe  following  effect.  • 

"It  is  commonly  objected  to  pmiisbment  inflicted  ftr 
.  poat  facto,  tbat  it  operates  not  as  a  warning,     fiat  tbis  is 
a  fallacy.     Fanishment  inflicted  ex.poat  facto  does  operate 
iu  a  warning.    Tbe  panisbment  inflicted  upon  Lord  Straf- 
ford operated  as  a  warning  to  succeeding  statesmen."   Tbe 
wnter  mistakes  the  objection  (simple  and  obvioti^fBs  it  is) 
wbich  is  cobimonly  urged  against  pnnidhment  ibflicted  e^e 
pott  facto.    It  is  not  objected  io  such  punisbment,  that  it 
may  not  operate  as  a  warning.     Bat  .it  is  objected,  and  is 
..  .,t)^j{r  pbjet^ecl,  to  sach  pnoisbment,  that  Uie  party  upon        , 
./jnlM't/ (!*' tf^'c/n/ was  not  wamei'  .  He' confounds  the      ^^?; 
|;;j^^tJication  ofalaw  to  cases  which  precede  it,  Vitb  the  ap-       ,^ 
^.^,'plication  of  the  same  law  to  Cases' which  follow  it"   With    -^ 
^-  regard  to  cases  which  precede  it.  %t  law  (if  it  extend  to  '-'^^ 
those  cases)  is  an  expoatfach  law.    With  regard  to  coses    '^^ 
iwhicb  follow  it,  it'is  not.  ':  '  % 

'■  '  That  is  to  sa^,' the  writer  answers  the  objection  to  (•jt^m/  -  f 
J^eA>~I^g^Iation,  by  shewing  that  the- objectioD  does  not  ,^'' 
'apply  to  b/jer  legislation. ;'        ■  •    ci*^ 

I  luve  treated  this  nonsense  with  great  indulgence ;  for.    ^ 
~  I  have  assumed  that  the  punishment  inflicted  upon  Lord     '^ 
Strafford  might  at  least  operate  as  awaming  to  succeeding       ;<:.' 
statesmen.''   ■;  "-'■■■-• 

But  evien  this  is  false.  For  the'lawliy  which  he  suffered  '--':| 
was  not  only  ex' po^  facto,  but  was  what  is  s^Ied  in  the 
Roman  Law  ttprivile^iim.  'It  was  a  law  inflicting  putiish* 
ment  upon  Strafford  specifically,  and  not  declaring  in  ge- 
neral eipressions^ "  tbat  those  who  might  do  thereafter  as 
;  Strafford  had  done  should  be  visited  with  Strafford's  fate." 
If  the  panisbment  bad  been  inflicted  by  virtue  of  a  ju- 
jdieial  decision,  then  also  it  might  have  operated  as  a  warn-  : 
ing..    For  one  judicial  decision  being  commonly  tbe  ba^is  oC'-^ 
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others,  a  judicial  decision  is  tantamount  to  a  law  conceived 
in  general  expressions. 

But  from  an  arbitrary  Command  nothing  can  be  con- 
doded.  Although  the  supreme  Legislature  punished  Straf- 
fordy  it  could  not  be  inferred  (looking  at  the  nature  of  its 
proceeding  that  it  would  punish  future  Statesmen  walking 
in  Strafford's  steps. 

[Bemaikf  that  judicial  decisions  prima  impressioms  are  always 
€9fo^facto^ 


Noras. 

The  aabjoined  Tables  are  copied  from  the  margins  of  Muhlen- 
,  hmch  and  Mad^eldej  at  the  pages  referred  to  in  the  footnotes, 
pp.  165^  168.— iSf.  A. 
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Damnom  foftuitum.  Damn,  ex  homine  facto. 
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Pkoprio.  Alieno. 


Licito  (sed  Ulicito 

obligatorio.)  q.  ex.  c.     s.  iDJuriA  in 

sensu  gen. 
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AqaQia  culpa  (s.  Culpa  umplidter)  ob  damnum  i$^rid  datam,  idque 

fadendo,  pnestanda. 


1 

- 

'    »     V 

k  -■ 
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Dolua. 

1 
Cuba. 

1             '.  '  _ 

■iv;--. 

' 

Lata. 

LeVia. 

*' 

« 

NegUgoitia  ob  ObligatioDia  Tinculum,  idq 

non  ftkdendo,  pnostanda. 

1 

^  iadendo  rel 

Oo^iata:  C. ddoprax. 
Dolua. 

Culpa  kma. 
culpa  aimplkatflr. 

M 

-  1 

•  • 

• 

1 

4  . 

* 
*  * 

Catua. 

Factum  Toluiitarium. 
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licitam. 

HKciUim. 
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■ 
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LECTURE  XXVI. 

Haying  in  my  last  Lectare  considered  the  reason  of  the 
maxim,  ''that  ignorance  of  Law  shall  not  excuse/'  I  ad- 
verted to  certain  exceptions  from  that  necessary  maxim 
which  are  permitted  by  the  Roman  Law. 

I  then  endeavotured  to  shew,  that  those  exceptions  from 
the  maxim  consist  with  the  reason  of  the  maxim,  and  also 
serve  to  indicate  what  that  reason  is. 

Lastly,  I  shewed  that  those  exceptions  ultimately  rest 
upon  the  principle,  which  it  was  the  main  purpose  of  my 
Lecture  to  explain  and  illustrate: — ^That,  wherever  igno- 
rance of  law  is  a  ground  of  exemption,  the  ignorance  of 
law  is  presumed  to  have  been  inevitable,  and  the  party  to 
have  been  therefore  tJear  of  unlawful  intention  and  inad- 
vertence. 

If  I  examined  ail  the  exemptions  which  ultimately  rest 
upon  this  principle,  the  present  inquiry  would  run  to  un- 
conscionable length.  But  I  will  briefly  touch  upon  a  few, 
to  which  I  did  not  advert  in  my  last  Lecture. 

And,  first,  an  infant  or  a  person  insane  is  ex-  hJkaej  tad 
empted  from  liability,  not  because  he  is  an  infant 
or  because  he  is  insane,  but  because  it  is  inferred  from 
his  infancy  or  insanity,  that  the  alleged  wrong  was  not  the 
consequence  of  unlawful  intention  or  inadvertence.  It  is 
inferred  from  his  infancy  or  insanity,  that,  at  the  time  of 
the  alleged  wrong,  he  was  ignorant  of  the  law ;  or  (what  in 
eflect  is  the  same  thing)  was  unable  to  remember  the  law. 
Or  (assuming  that  he  had  known,  and  was  unable  to  re- 
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itininlM^r  tho  law)  it  is  inferred  that  he  was  imable  to  apply 
Uio  law,  and  to  govern  his  conduct  accordingly :  that  he 
did  not  and  i^nld  not  foresee  the  consequences  of  his  con- 
duct ;  and,  therefore,  did  not  and  could  not  foresee,  that  his 
oonduot  tended  to  the  consequences  which  it  was  the  end 
of  tho  law  to  avert. 

Vm.  in  order  that  I  may  adjust  my  conduct  to  the  com- 
mand or  pi\ihibition  of  the  law,  I  must  know  and  remem- 
W  what  the  law  ur ;  I  must  distinctly  apprehend  the  no- 
tutf  of  the  eonduel  which  I  contemplate ;  mod  ^  the  lan« 
ftua^  1^  lawTtn  and  logicians)  I  most  eomcHy  mimoHe 
the  »|>ecifio  case  mjfidlij^  m<tti  lie  Jmt.  In  otlMr  words;; 
1  m\wt  fxvnpaif  the  conduct  whidi  I  contrmphte  with  the 
pur|HMiie  or  esH)  of  ihe  kw,  and  most  be  aUe  to  penxtve 
(Kal  it  i^?mH»  or  ranflicti  with  that  pmpoK  or  end.  Unless 
1  am  tx^^vient  to  this  inldlectasl  praeess^'tte-aaoction 
cianiK^  \>peimle  «s  a  moiiw  id  the  fisUUflMBt^  (he  oUiga- 
tk^  \Nr  v^^hai^piiiir  the  eipifaska>  the  olii^gistiM  is  iieoea- 
savi^  iiM40i\SiiaL  1N«nr  applwaiM  of  dK  kw  to  «  &ct 
w  «>s*K  »  a  $vUx»M  of  wi^-ik  the  waor  iiifiH  mod  the 
^VKwhmk'tt  are  siy^W  pKfKias»B&. 

Tliai  iWu>ama»f  has^  <^  Umw  lesDOifCioBa  is  thtt  which 
I  hai^  a»:^r8K\v  w»U  spMSiT  ca  a  xocraifiBfi's  ciwiiiiiVTartan 

f\*c  ;f  rW  iRr.^M  w:a»  iM  ;aeMr  vcr  w  ib— ckm  that 
W  ^\*«sHKt  K\Mi;^-«%^  w^  :^  kw\  h»  anfaacT  does  not 

I'W  liks  vc  >^  ^^tcvMmiiCaBOM;.  rstfrnfis  ^r  coKnl  smd  msaer- 
liM  \«om^#^s:»m:  w^*d:  smw  irrar  b»  wcl  Aai  af  &e  al- 
VyN^^  >»\w^  wwL  J^if  XT  a  Imnir  3xaK^au;^&s  isinpv&cd 
V  ^W  ty^^«MT.    CVic^  srsr.  imm«c»  iiawUfc.  w^BScna  ^  smr* 

^  #.>^  mv  vV  Totwumtfcwtf  'jv  T^ctttT  ar  oidssaiiaf"  wikk 
vW  ^i"*  /^'■^nvwv^ifC^  ii^  ^"vuo.uxa^v^  as  wtat  w  icsagoizmceii. 
(^"^  4  ••Sivu^  >&  fv^  Ati>  }cumr  ir-  Aw  zi&r  'nffiwritfc  doa 


*> 
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[^Diffression,  viva  voce. — It  is  absurd  to  style  conclosive 
inferences,  presumptions.  For  a  presumption,  ex  vi  termini^ 
is  an  inference  or  conclusion  which  may  be  disproved.  Till 
proof  to  the  contrary  be  got,  the  inference  may  hold.  On 
proof  to  the  contrary,  it  can  hold  no  longer. 

But  according  to  the  language  of  the  Civilians  (language 
which  has  been  adopted  by  some  of  our  writers  on  evidence), 
presumptions  are  divisible  in  the  following  manner. 

Presumptions  are  presumptions  Juris,  or  presumptions 
hominis.  Presumptions  juris  are  inferences  drawn  in  pur- 
suance of  the  prseappointment  of  the  law.  The  law  prede- 
termines the  probative  effect  of  the  fact,  or  instructs  the 
judge  to  draw  a  certain  inference  from  a  £act  of  a  certain 
sort.  For  instance,  to  infer  from  the  fact  of  infancy,  that 
the  infant  was  incapable  of  governing  his  conduct  agreeably 
to  the  provisions  of  the  law.  Presumptions  iominis,  or  pre- 
sumptions simply  so  called,  are  drawn  from  facts,  of  which 
the  law  has  left  the  probative  force  to  the  discretion  of  the 
judge.  In  other  words,  he  is  not  instructed  to  draw  a  given 
inferonce  from  a  fact  of  the  sort.  Presumptions  Juris,  are 
again  divisible  into  presumptions  Juris  (simply  so  called) 
and  presumptions  Juris  et  de  Jure. 

There  are  therefore  three  classes  of  presumptions :  pre- 
sumptions hominis,  presumptions  Juris,  and  presumptions 
Juris  et  dejure. 

Where  the  presumption  is  a  presumptio  hominis,  not  only 
is  proof  to  the  contrary  admissible,  but  the  presumption  is 
not  necessarily  conclusive,  though  no  proof  to  the  contrary 
be  adduced.  For  instance  ;  I  sue  you  for  goods  sold  and 
delivered,  and  I  produce  a  fact  leading  to  a  presumption 
that  the  goods  toere  delivered.  Not  only  is  it  competent  to 
the  judge  to  admit  counter-evidence,  but  to  reject  the  pre- 
sumption as  insufficient,  though  no  counter-evidence  be  ad- 
duced. For,  here,  the  judge  is  at  liberty  to  determine  vnth- 
out  restriction  the  exact  worth  of  the  fact  as  an  article  of 
evidence. 
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Actions  frequently  ledl ;  not  becaase  die  evidenoe,  pro- 

doced  by  the  Actor,  is  met  by  counter-evidence,  nor  because 

the  evidence  which  he  produces  is  altogether  worthless ;  but 

because  the  inference  or  presumption  founded  upon  the  &cts 

produced,  is  too  feeble  to  sustain  the  case.     The  inference 

drawn  from  testimony  to  the  truth  of  the  fbci  attested  is  also 

in  truth  of  this  kind.      . 

,  Where  the  presumption  is  presuw^tio  juris  simply,  proof. 

V. .       to  ihe  contrary  is  /admisnUe,  but,  till  it  be  ^produced,  the 

f  ^ V  •      presumption  necessarily  holds.    For,  here,  the  law  has .  pre- 

?^^       determined  the  probative  force  of  the  fSsct,  although  it  .p^« 

mits  the  judges  to  rooeive  counter-evidence.    The  litw/.or 

the  maker  of  the  law,  says  to  the  Courts,  "  Receive  coun- 

ter^vide()ce  if  it  be  produced,  «nd  wdgh  the  eflBsct  of  .that 

evidence  against  the  worth  of  the  presumption.    But  till 

%^^      such  counter-evidence  be  produced,  draw  "from  ^the  ^en 

^\    fiiot  the  inference  which  I  predetermine.''    Emr  example  ^ 

':^-.-  Sphere  tan  infant  has  attained  a  certain  age,  proctf  of  his  doU 

'^-       etgwitas  is^  admissible.    But  until  such  proof  be  produced, 

%^  ;  it  is  infrared  from  the  fact.of  his  infiancy,  that  he  is  not  doU 

Where  the  preiumptio  Juris  is  juris  et  .de  jute^  the  law 
predetermines  the  probative  force  of  the  fiact,  and  ^dso  for- 
bids the  admission  of  counter-evidepce.  The  infeoence  (for 
it  is  absurd  to  call  it  a  presumption)  is  conclusive.  That 
is  (to  say,  proof  to  the  contrary  is  not  admissible.  For,  all 
that  isvineant  by  a  conclusive  proof,.is  a.proof  which  the 
laW'has  made  sa  Independently  of  predetermination  that 
it  shall  he  conclusive,  no  inference,  from  one  fiEU^t  to  another 
can  be  more  than  prpbable :  Although,  in  loose  language,  we 
style  <he  proof  conefusipe,  wherever  the  probability  appears 
to  be  great 

As  an  instance  of  a  presumption  juris  et  de  jure,  I  maj 
mention  the  case  of  an  infant  under  a  certain  age ;  for  ex- 
ample seven  years.  Here,  according  to  the  Roman  law, 
and  (semdle)  according  to  our  own,  the  infant  is  presumed 


JURISPRUDENCE.  183 

jitria  et  dejure  incapable  of  unlavrful  iDtention  or  culpable 
inadvertence.  His  incapacity  is  inferred  or  presumed  from 
the  age  wherein  he  is ;  and  proof  to  the  contrary  of  that 
praeappointed  inference,  is  not  admissible  by  the  tribunals. 

In  numerous  cases,  presumptions  juris  et  de  jure  are 
purely  fictitious!  They  are  resorted  to  by  the  (Courts  as  a 
means  of  legislating  indirectly.  For  example,  a  (^rant  of  an 
easement  is  inferred  from  the  fact  of  its  having  been  enjoyed, 
or  a  surrender  of  a  trust  term  is  presumed  by  the  Courts 
of  Law  because  the  trust  has  been  performed.  In  the  first 
case  (which  is  the  simpler  and  more  intelligible  of  the  two) 
a  certain  legal  consequence  is  annexed  to  length  of  enjoy- 
ment by  means  of  a  fictitious  presumption.  It  is  not  be- 
lieved that  there  ever  was  a  grant ;  but  the  jury  are  in- 
structed by  the  judge  to  infer  that  there  was  from  the  fact 
of  the  enjoyment. 

In  other  words,  acquisitive  prescription  is  unknown  to 
the  English  Law  in  its  direct  form.*  Directly  and  avowedly, 
length  of  enjoyment  is  not  a  mode  of  acquisition^  or  (in  the 
language  of  our  own  law)  a  title.  But  a  ffrant  is  a  title  di- 
rectly and  avowedly :  And,  by  feigning  a  grant  from  length 
of  enjoyment,  length  of  enjoyment  becomes  a  title  in  efiect, 
or  that  mode  of  acquisition  which  is  styled  acquisitive  pre- 
scription is  introduced  indirectly. 

*  No  aoquisitiTe  prescription  io  English  Law.f  Differenoe  between  ac- 
quisitive and  restrictive  prescription  not  so  obvious  now,  on  atcoount  of  the 
frequent  use  of  possessory  actions.  It  is  scarcely  neoessaiy  to  add,  that 
unless  these  fictitious  presumptions  were  jtiru  et  ie  jure  they  would  not 
answer  their  purpose.  But  though  presumptions /vm  et  dejure  are  often 
fictitious,  they  are  not  always  so.  Some  of  them  are  really  founded  upon 
probability ;  and  counter-evidence  is  excluded  for  a  special  reason.  As, 
for  instance,  the  legal  presumption,  "  that  those  who  are  subject  to  the 
law  know  the  law,"  is  really  true  in  a  great  majority  of  instances.  And 
proof  to  the  coittraiy  would  seem  to  be  inadmissible,  for  the  reason  which 
I  assigned  at  length  in  my  last  Lecture. 

f  [I  am  infonned  that  this  ia  no  longer  true,  and  liATe  been  ftimiehed  with  a  refer- 
«aee  to  8  Smith,  L.  C.  681.    See  further  on  thia  aubjeet,  jwi<,  ISS^— A.  X] 
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The  number  of  rights  and  ohligations,  which  ^  oar  own 
hiw  and  in  the  Roman  also)  are  created  and  imposed  lob*, 
liqndy  by  means  -of  these  fictitious  presumptions^  is  truly 
astonishing.] 

'  Beverting  to  the  subject  from  which  I  have  digressed^ — 
the  presumption  juris  et  de  Jure  ''that  the  infant  under 
seven  is  n<^  dolt  eapam^  is  probably  well  founded  in  al- 
most  every  instance.  It  is  probably  made  conclusive  in  aU 
instances,  on  account  di  the  little  advantage  which  could 
arise  from  the  punishment  of  a  child  in  any  instance  what» 
ever.  His  punishment  would  rather  j^evolt,  than  serve  af 
a  useful 'example,  and  it  is  therefore  expedient  to  extiiif* 
gtush  inquiiy  at  once  by  a  conclusive  presumption  of  iur: 
nocence.  It  cannot,  then,  be  infored  from  this  case,  that 
the  exemption  from  liability  by  reason  of  infancy  does  not 
rest  upon  the  broad  principle  which  I  am. endeavouring  to . 
explain.  ' 

I  observe  that  Mr.  Bentham  ascribeiB  this  exemption,  and 
also  the  exemption  in  case  of  insanity  and  drunkenness,  to 
a  different  principle :  namely, ''  that  the  prospect  of  evils 
so  distant  as  those  which  are  held  forth  by  the  Law,  cannot 
have  the  effect  of  influencing  the  conduct  of  the  party/'^. 

But  this  (I  think)  will  not  hold.  In  case  the  piurty,  at 
the  moment  of  the  alleged  wrong,  were  conscious  of  the 
law,  and  could  -foresee  the  consequences  of  his  conduct,  it 
is  manifest  that  the  sanction  would  inspire  him  with  some 
desire  of  avoiding  it.  And  an  inquiry  into  the  strength 
or  steadiness  of  that  desire,  would  seem  to  be  idle;  be- 
cause it  must  necessarily  be  different  in  every  different 
person,  whether  he  be  infant  or  adult,  mad  or  sane,  drunk 
or  sober. 

There  are  indeed  cases,  to  which  I  shall  advert  directiy, 
wherein  the  party  is  held  exempt,  because  he  is  moved  to 
the  alleged  wrong  by  a  desire  so  strong  and  imperious  that 
no  sanction  could  get  the  better  of  it. 
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The  reason  assigned  by  Blackstone,*  and  by  varioas  other 
writers,  is  hardly  worth  powder  and  shot. 

He  tells  us  that  a  wrong  is  the  effect  of  a  wicked  will.  And 
(says  he)  infants  and  madmen  are  exempted,  because  the  act 
goes  not  with  their  will,  or  is  not  imputable  to  a  wicked  will. 

Now  in  case  the  alleged  wrong  be  wrought  by  action, 
it  is  clear  that  there  must  be  a  \^ill  going  with  the  act,  al- 
though the  party  may  not  be  conscious  of  wrong.  In  case 
it  be  wrought  negatively,  it  is  true  that  the  forbearance  or 
omission  does  not  go  with  a  volition,  or  is  not  directly  the 
consequence  of  a  volition.  But  what  would  that  matter,  if 
the  forbearance  were  accompanied  by  an  unlawful  inten- 
tion, or  the  omission  could  be  ascribed  to  culpable  negli- 
gence? 

By  dint  of  much  explanation,  it  is  true  that  this  jargon 
may  be  made  intelligible.  By  the  will  of  the  party,  Black- 
stone  means  (so  far  as  he  means  anything)  the  state  of  the 
party's  consciousness.  By  a  wicked  will,  he  means  unlaw- 
ful  intention  or  culpable  negligence.  And  he  means  that 
the  alleged  wrong  is  not  imputable  to  either,  when  he  says 
that  it  cannot  be  ascribed  to  a  wicked  will.  And  when  he 
affirms,  that  the  ground  of  every  exemption  is  a  want  or 
defect  of  will,  he  means  that  the  ground  of  every  exemp- 
tion is  inevitable  ignorance :  inevitable  ignorance  of  the  law ; 
or  of  the  certain  or  probable  consequences  of  the  alleged 
wrong ;  or  of  the  relation  or  connection  between  that  al- 
leged wrong  and  the  law.  He  cannot  mean  to  affirm,  that 
an  infant  or  madman  has  not  as  much  will  as  the  adult  or 
the  sane. 

Nor  is  his  position,  thus  translated,  true.  For,  in  certain 
cases  (as  I  shall  shew  immediately),  the  party  is  exempt, 
although  he  is  conscious  of  the  law;  of  the  nature  and 
consequences  of  his  own  conduct ;  and  of  the  relation  or 
connection  between  his  conduct  and  the  law. 

♦  Blackstone,  (15th  Ed.)  Vol.  IV.  p.  20,  el  seq. 
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{Vivd  voce."] — ^I  have  stated  that  infancy  or  umanity  are  grounds 
of  exemption^  because  the  party  may  be  ignorant  of  law.  Nor  does 
this  oontradict  what  I  have  said  before^  that  ignorance  of  law  is 
not  pt  ground  of  exemption^  or  is  only  a  ground  of  exemption  in 
a  few  cases,  according  to  the  Boman  Law. 

For  in  the  case  of  insanity  and  infancy,  it  is  not  a  specific  or 
distinct  ground.  The  party  is  not  exempted  specifically  and  soldy, 
on  that  ground. 


{Other  pmmdi  of  exemption.'] 

.  I.  In  our  own  law.  Drunkenness  would  not  seem  to  be  aground 
of  exemption.  (In  civil  cases,  may  release  firom  anUract.)  In  the 
Boman  Law  it  was :  provided,  that  is,  the  drunkenness  itself  wps 
not  ^be  consequence  of  an  unlawful  intention. 

Ultimate  ground  of  exemption,  sanie  as  in  insanity  or  infiuicy. 

Where  unintentibnal  drunkenness  is  n^  a  ground  of  exemp- 
tion, it  is  dear  that  the  party  is  liable  in  respect  of  his  heedless- 
jiess.  He  has  :no  srrongfiil  consciousness  when  drunk,  but  he 
might  h|ive  known  before  he  got  drunk  that  it  was  not  nn- 
likdy  he  shpuld  do  mischief.  . 

(And,  here,  I  may  observe  that  what  I  may  style  remote  inad- 
vertence is  often  a  ground  of  liability.  Explain  remote  inadver- 
tence.   GKve  examples.) 

•  *  *  •       » 

2.  Ignorance  of  Law,  where  it  is  not  inevitable. 

,  •.•■'■"  •  •  • 

8.  I.  Anger  ai'a  ground  of  mitigation  or  exemption.  Anger 
may  be  sudi  as  to  exdude  all  consdousness  of  the  unlawfulness 
of  the  act.  Or  sudi  as  not  to  exclude,  etc. ;  although  it  prompts 
to  an  act  (accompanied  by  im  unlawful  intention)  from  which  the 
party  would  otherwise  alwtain. 

It  is  only  in  the  first  c|Me,  that  anger  is  a  ground  of  exemp- 
tion according  to  the  Boman  Law.  It  exempts,  as  insanity  ex- 
iempts,  and  is  indeied  consideredas  a  temporary  madness. 

Where  anger  does  not  completely  suspend  the  use  of  the  reason, 
and  is  yet  a  ground  of  mitigation,  the  ground  of  mitigation  is 
not  the  absence  of  unlawful  consdousness,  but  the  absence  of 


1UBI8PBUDSNCS.  187 

diKberaie  intention.    The  disposition  of  the  party  is  taken  into 
ooosidenition. 

« 

And  (on  the  other  hand)  where  anger  which  doe$  suspend  the 
use  of  the  reason  is  not  a  ground  of  absolute  exemption,  the  liabi- 
fitj  of  the  party  arises  firom  what  I  styled  in  my  last  Lecture, 
mmdte  or  indiiect  negligence. 


*^.4^;lii9MrMa  >  In  case  of  i^ysidan,  referred  to  head  of 

%i  case  of  judge,  to  quasi-delictB.    la  either  case,  ground  of  lia- 

;    faffifef  precisely  the  same;  vis.  assuming  a  station  or  profession 

^   miSiaat  taking  due  pains  to  qualify. 

'^   -:•>  ,/■•••  • 

* '*  HpVi"^**"""  t  •       ■        . 

S^'-^^^A^l  the  exemptions  firom  liability  which  I  have  now  examined, 

;3:^^&iaybe  referred  to  the  same  prindples:  tix.  The  party  is  not 

^'^  eoosciouai,  nor  could  he  be  ccmsdouaiy  t}iat  he  is  violatiiig'his  duty. 

^   CSoDsequently,  the  sanction  could  not  operate  upon  his  desires. 

[    But  this  principle  will  not  account  for  every  exemption.    In  cer- 

i*-  tain  eases,  the  sanction  would  operate  upon  Ids  derires,  but'die' 

>  perfixrmance  of  his  dnty  does  not  depend  npon  Ids  desires.    By^ 

'  oonsequence,  although  the  fear  of  the  sanction  would  iterate  as 

a  motive,  it  would  operate  to  no  purpose. 

{E.g.  Physical  compulsion  or  restraint.)* 

In  other  cases  again,  the  sanction  would  operate  upon  the  de- 

^rei^  and  the  performance  of  the  duty  may  depend  upon  the 

^  .desires  of  the  party,  but  the  par^  is  affected  with  an  oppoute 

;.V  desire  which  no  sanction  could  controL     Here,  the  sanction  is 

:;  necessarily  ineffectual. 

I  have  talked  of  the  various  cases  through  whidi  I  have  tra- 
;    veiled,  as  exemptions.  It  were  more  correct  to  say  that  the  party 
was  moi  obliged.  They  are  cases  to  whidi  the  notion  of  obligation 
cannot  apply,  because  the  sanction  (Which  is  the  basis  of  obliga- 
tion) is  necessarily  ineffectual : 

Ineffectual,  as  not  operating  on  desires :  Or  as  operating  in 
-   vain,  because  fulfilment  does  not  depend  npon  desires;  or  be- 
cause the  fear  inspired  by  the  sanction  is  mastered  and  expelled 
by  a  motive  which  no  sanction  could  control. 

•  MubL,  voL  i.  {  105  (^u  et  MeUu).  BL  iv.  Bent  171.  Feuer- 
bsdi,  Ldubuch  des  peinlichen  Bechts,  pp.  88,  87.  Pain,  actual  or  im- 
pending, whidi  is  more  imperious,  as  a  determinatlTe,  than  the  fear  in- 
by  the  law. — Marg'mal  Note  in  Femerbach, 
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The  application  of  the  aanctioiif  in  anch  caaea,  would  not  an- 
awer  the  end  for  which  the  obligation  ia  impoaed. 


<  \ 


II.  I  atated  too  roundly*  that  aoqniritiTe  prescription  in  its 
direct  form  ia  nnknown  to  the  Law  of  England. 
.    In  ilie  caae  tif  prescription  in  a  gue  estate,  -or  of  the  aoqniai- 
.tion  by  prescription  of  an  eaaement  ^gapurtenant,  the  acqniaitiYe 
prescription  is  direct.    But  thia  I  believe  ia  the  only  inatance. 

Eaaemienta  in  gross  are  (I  lieliere)  never  acquired  in  tha;t 
manner.    Property  or  dominion,  never.    Certainly  not  real  pro- 
perty.   Not  peraonal  property.    For,  where  it  haa  been  acquired 
tit  Effect  in  that  manner,  possession  is  the  evidence;,  and  notpre^;;Vi| 
acription.  '  .'■^ 

.     ■     •  •    •Seep.  188,  "   "  "-"  ^1 
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XECniRE  XXVII. 

Havimg  endeavoared  to  explain  the  essentials  of  Injuries 
and  Sanctions,  and,  therein,  to  illustrate  the  nature  of  obli- 
gations or  duties,  I  will  now  advert  to  the  differences  by 
which  sanctions  are  distinguished.  If  I  attempted  a  com« 
pkte  examination  of  all  these  differences,  the  present  inquiry 
would  run  to  inordinate  length :  And  those  more  important 
differences  upon  which  I  shall  touch,  will  sufficiently  sug« 
gest  the  others  to  the  memory  or  reason  of  my  hearers. 
And,  first ;  Sanctions  may  be  divided  into  civil 


and  criminal,  or  (changing  the  expressions)  into  mmaL 
priwitc  and  public. 

As  I  remarked  in  a  former  Lecture,  the  distinction  be- 
tween private  and  public  wrongs,  or  civil  injuries  and  crimes, 
does  not  rest  upon  any  difference  between  the  respective 
tendencies  of  the  two  classes  of  offences :  JU  wrongs  being 
in  their  remote  consequences  generally  mischievous :  and 
most  of  the  wrongs  styled  public,  being  immediately  detri- 
mental to  determinate  persons. 

Viewed  firom  a  certain  aspect^  all  wrongs  and  all  sanc- 
tions are  public.  For  all  wrongs  are  violations  of  laws  es- 
tablished directly  or  indirectly  by  the  Sovereign  or  State. 
And  all  sanctions  are  enforced  by  the  sovereign,  or  by  sove- 
reign authority. 

But  in  certain  cases  of  wrongs  which  are  offences  against 
rights,  or  (changing  the  expression)  which  are  breaches  of 
relative  duties,  the  sanction  is  enforced  at  the  instance  or 
discretion  of  the  injured  party.   It  is  competent  to  the  deter- 
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minate  person  immediately  affected  by  the  wrong,  to  enforce 
or  remit  the  liability  incurred  by  the  wrong-doer.  And,  in 
every  case  of  the  kind,  the  injury  and  the  sanction  may  be 
styled  civil,  or  (if  we  like  the  term  better)  private. 

In  other  cases  of  wrongs  which  are  breaches  of  relative 
duties,  and  in  all  cases  of  wrongs  which  are  breaches  of  ab- 
solute duties,  the  sanction  is  enforced  at  the  discretion  of 
the  Sovereign  or  State.  It  is  only  by  the  sovereign  or  state, 
that  the  liability  incurred  by  the  wrong-doer  can  be  re-  j 

mitted.    And  in  every  case  of  the  kind,  the  injury  and  the  j^ 

sanction  may  be  styled  criminal  ot^ublie.  ^  '^  ,        '  l 

In  some  countries,  the  pursuit  or  prosecution  of  Grimes  1 

does  not  strictly  reside  in  the  sovereign  or  state,  but  in  some 
ntember  bf  the  sovereign  bbdy.    For  instance,  the  pursuit 
of  crimihtJs  resides  in  this  county  in  the  King;  or,  in  a  '~ 
few  instances,  in  the  House  of  CSommons.    The  propoeitbn 
must  theref(»e  be  taken  with  this  qualification. 

In  short,  the  distinction  between  private  and  public 
wrongs,  or  civit  injuries  and  crimes,  would  seem  to  consist 
in  this : 

Where  the  wrong  is  a  civil  ii^ury,  the  sanction  is  en- 
forced at  the  ^bscretion  of  the  party  whose  right  has  been 
violated.  Where  the  wrong  is  a  crime,  the  sanction  is  en- 
forced at  the  discretion  of  the  sovereign.*  And,  accordingly, 
the  same  wrong  may  be  private  or  public,  as  we  take  it  with 
reference  to  one,  or  to  another  sanction.  Considered  as  a 
ground  of  action  on  the  part  of  the  injured  individual,  a 
battery  is  a  civil  injury.  The  same  battery,  considered  as  a 
ground  for  an  indictment,  is  a  crime,  or  puUic  vrrong. 

The  distinction,  as  I  have  now  stated  it,  between  civil 
injuries  and  crimes,  must,  however,  be  taken  with  the  fol- 
lowing explanations. 

1st,  In  certain  cases  of  civil  injury,  it  b  not  competent 

*  See  distinction  between^Ciyil  Injuries  and  Crimes,  in  Lecture  XVII. ; 
On  Absolute  Duties. 
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to  the  injured  party,  either  to  pursue  the  offender  before 
the  tribunals,  or  to  remit  the  liability  which  the  offender 
has  incurred.  For  example.  An  Infant  who  has  suffered  a 
wrong  is  not  capable  of  instituting  a  suit,  nor  of  renouncing 
the  right  which  he  has  acquired  by  the  injury.  The  suit  is 
instituted  on  his  behalf  by  a  general  or  special  Guardian : 
who  (as  a  trustee  for  the  infant)  may  also  be  incapable  of 
remitting  the  offender's  liability. 

It  were,  therefore,  more  accurate  to  say,  that  where  the 
wrong  is  a  civil  injury,  the  sanction  is  enforced  at  the  in- 
stance of  the  injured,  or  of  his  representative ;  and  that  the 
liability  of  the  offender  (if  remissible  at  all)  is  remissible  by 
the  injured  party,  and  not  by  the  sovereign  or  state.* 

2dly,  When  I  speak  of  the  discretion  of  the  sovereign  or 
state,  I  mean  the  discretion  of  the  sovereign  or  state  as  ex- 
ercised according  to  law.  For,  by  a  special  and  arbitrary 
command,  the  sovereign  may  deprive  the  injured  of  the 
right  arising  from  the  injury,  or  may  exempt  the  wrongdoer 
from  his  civil  liability.  [Herein  lies  the  difference  between 
governments  of  law  and  governments  of  men^  In  one  or 
two  of  the  bad  governments  still  existing  in  Europe,  this 
foolish  and  mischievous  proceeding  is  not  uncommon.  For 
example.  Letters  of  Protection  are  granted  by  the  govern- 
ment to  debtors,  and  by  these  the  debtors  are  secured  from 
the  pursuit  of  their  creditors.  But  in  cases  of  this  kind,  the 
sovereign  partially  abrogates  his  own  law  to  answer  some 
special  purpose.  This  is  never  practised  by  wise  govern- 
ments, whether  monarchical  or  other.  The  great  Frederic, 
in  spite  of  his  imperious  temper  and  love  of  power,  always 
conformed  his  own  conduct  to  his  own  laws. 

Letters  of  protection  were  granted  in  this  country  by  the 
King,  so  late  as  reign  of  William  Ill.f     These  must  have 

*  Observe ;  That,  since  the  direct  object  of  dvil  procedure  is  satisfaction 
to  the  injured  rightee,  no  heed  can  be  giren  to  the  disposition  of  the  wrong- 
doer. 

t  See  the  case  of  Lord  Cutts.    3  Lev.  882. 


m 
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been  illegal.  For  though  the  King  is  empowered  by  the  Gon-^' 
Btitution  to  pursue  and  pardon  criminals  at  his  own  difr>' 
eretion^  he  is  not  Sovereign.  It  is  not  competent  to  him  to 
disr^ard  the  law  by  depriving  the  injured  party  of  a  right 
of  civil  action.  In  an  analogous  case,  this  has,  however^ 
been  done  by  the  Parliament.* 

Fi^ttd         The  distinction  between  private  and  public 
wrongs,  is  placed  by  some  on  another  ground : 


v.i 


Where,  say  they,  the  injury  is  a  crime,  the  end  or  scope 
-  of  the  sanction  is  the  preueniion  of  future  injuries.     The 

6vil  inflicted  on  the  individual  offender,  is  inflicted  a^.af 
punishment,  or  for  the  sake  of  warning  or  example.  ;Iu  ..|i^ 
other  words,  the  evil  i?  inflicted  on  the  individual  offender, .  |^ 
in  6rd^:that  iithers  may  be  deten^d*  from -similar  offences^ 
Where  the  injury  is  civil,  the  end  of  the  sanction  is  redresa 
fo  the  injured  party.  >..:•,  ^ 

<?t  >      s  Jfoyf^  it  is  certainly  true,  that  where  the  injury  is  treated  ;i^ 
as  a  crime,  thercnd  of  the  sanction  is  the  prevention  of  future   : 
wrongs.    The  sanction .  is  pcena  or  punisAment  (stricUy  so 
called) :  that  is  to  say,  an  evil  inflicted  on  a  given  offender     -^Z 
in  order. that  others  may  observe  the  law.    Or  (what  is  the 
same  thing)  the  evil  is  inflicted  on  the  given  offender,  by. 
way  of  example,  warning,  or  doeumentmm:  In  order  thi^ 
others  may  be  reminded  of  the  evils  threatened  by  the  Iaw»* 
and  may  be  convinced  that  its  menaces  are  not  idle  and: 
vain.' 

This  is  manifestly  the  meaning  of  the  word  example^ 
when  we  speak  of  punishment  being  inflicted  for  the  sake 
of  example.  We  mean  that  the  punishment  is  inflicted  byi 
way  of  caution  or  warning:  for  the  sake  of  recalling,  to 
others  the  threats  of  the  law.  The  word  commonly  used 
by  Latin  writers,  and  more  especially  by  Tacitus,  is  dacu^ 
menlum.  If  the  evil  did  not  answer  this  purpose,  it  would 
be  inflicted  to  no  end. 

*  See  the  case  of  Wright. 
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It  is  also  equally  true,  that  where  the  injury  is  considered 
civil,  the  proximate  end  of  the  sanction,  is,  (generally  speak- 
ing,) redress  to  the  injured  party.  But,  still,  the  difference 
between  civil  injuries  and  crimes,  can  hardly  be  found  in 
any  difference  between  the  ends  or  purposes  of  the  corres- 
ponding sanctions. 

For,  first ;  Although  the  proximate  end  of  a  civil  sanction, 
w,  generally  speaking,  redress  to  the  injured  party,  its  re- 
mote and  paramount  end,  like  that  of  a  criminal  sanction, 
is  the  prevention  of  offences  generally. 

And,  secondly ;  An  action  is  sometimes  given  to  the  in- 
jured party,  in  order  that  the  wrong-doer  may  be  visited 
with  punUkmenf,  and  not  in  order  that  the  injured  party 
may  be  redressed.  Actions  of  this  sort  (to  which  I  shall 
advert  immediately)  are  styled  penal:  In  the  language  of 
the  Roman  Iaw,  ptena  persequutaria. 

These  propositions  I  will  endeavour  to  explain. 

It  is  quite  dear,  that  the  necessity  of  making  redress,  and 
of  paying  the  costs  of  the  proceeding  by  which  redress  is 
compelled,  tends  to  prevent  the  recurrence  of  similar  inju- 
ries ;  The  immediate  effect  of  the  proceeding,  is  the  restitu- 
tion of  the  injured  party  to  the  enjoyment  of  the  violated 
right,  or  the  compulsory  performance  of  an  obligation  iu- 
combent  upon  the  defendant,  or  satisfaction  to  the  injured 
party  in  the  way  of  equivalent  or  compensation.  But  the 
proceeding  also  operates  in  terrarem.  For  it  is  seen  that 
the  wrong-doer  is  stripped  of  every  advantage  which  he  may 
have  happened  to  derive  from  the  wrong,  and  is  subjected 
to  the  expenses  and  other  inconveniences  of  a  suit. 

Accordingly,  a  promise  not  to  sue,  in  case  the  promisee 
shall  wrong  the  promisor,  is  void  (generally  speaking)  by 
the  Roman  Law :  Although  it  is  competent  to  a  party  who 
has  actuaUy  suffered  a  wrong,  to  remit  the  civil  liability  in- 
curred by  the  wrongdoer.  And  the  reason  alleged  for  the 
prohibition  is  this :  That  such  a  promise  removes  the  salutary 

VOL.  II.  o 
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fear  which  is  inspired  by  prospective  liability.  A  right  of 
action  is  not  merely  considered  as  an  instrument  or  means 
of  redress,  but  as  a  restraint  or  determinative  from  wrong. 
In  sliort,  the  end  or  purpose  for  which  the  action  is  given 
is  double :  redress  to  the  party  directly  affected  by  the  in- 
jury, and  the  prevention  of  similar  injuries :  The  accom- 
plishment of  the  former,  which  is  the  proximate  purpose, 
tending  to  accomplish  the  latter,  which  is  the  remote  and 
paramount. 


.  Assuming,  then,  that  the  redress  of  the  injured  party  is 
always  one  object  of  a  dvfl  proceeding,  it  cannot  be  said 
that  civil  and  criminal  sanctions  are  distinguished  by  their 
ends  or  purposes. 

.  >  It  may,  however,  be  urged,  that  the  prevention  of  future 
injuries  is  the  sole  end  of  a  criminal  proceeding ;  whilst  the 
end  of  a  proceeding,  styled  civil,  is  the  prevention  of  future 
injuries  mi/  the  redress  of  the  injured.  But  even  this  will 
scarcely  hdd«  For  in  those  civU  actions  which  are  styled 
penal^  the  action  is  given  to  the  party,  not  for  his  own  ad<» 
vantage,  but  for  the  mere  purpose  of  punishing  the  wrong- 
doer. ^ 

In  the  Roman  Law.  actions  of  this  kind  are  numerous. 
.    For  example;  Theft  is  not  a  crime,  but  a  private  delicti 
But  besides  the  action  for  the  recovery  of  the  thing  stolen, 
t:  the  thief  was  liable  to  a  penalty,  to  be  recovered  in  a  distinct 

action  by  the  injured  party. 

So,  again,  if  the  heirs  of  a  testator  refused  to  pay  a  l^aqr 
left  to  a  temple  or  church,  they  were  not  only  compeUed  to 
yield  **  ipsam  rem  vel  pecuniam  qua^  relicta  est,  sed  aliud, 
fro  fcend."  ; 

There  are  (I  think)  cases  of  the  kind  in  our  own  law, 
though  I  cannot  at  this  instant  recall  them.  In  such  cases, 
the  «nd  of  the  action  is  not  redress,  but  prevention. 


JURISPRUDENCE.  1 95 


LECTUBE  XXVHL 

[Serenl  pages  of  the  MS.  are  here  wanting. — S,  A!\ 

Bt  the  Roman  Lawyers,  little  importance  ap-  ^JJJJJ^^ 
pears  to  have  been  attached  to  the  distinction  uwjmm 
between  written  and  unwritten  law.     And,  in  LawTvn.* 
every  instance  in  which  they  take  the  distinction,  they  un- 
dentand  it  in  its  literal  sense.     When  they  talk  of  written 
law,  they  do  not  mean  law  proceeding  directly  from  the 
supreme  Legislature,   but  law  which  was  committed  to 
writing  at  its  origin :  quod  ad  initio  Uteris  mandatum  eat. 
And  accordingly  they  not  only  include  in  written  law,  the 
laws  of  the  Poptdus  and  Pleba,  with  the  Senatus-consulta 
and  Constitutions  of  the  Emperors,  but  also  the  Edicts  of 
the  Praetors,  and  other  Magistrates,  and  the  responses  of 
the  Jurisconsults. 

Law  originating  in  custom,  or  ex  dieputatione  fori,  they 
style ^«9  non  ecriptum.  For  law  originating  in  custom,  or 
floating  traditionally  amongst  lawyers,  is  not  committed  to 
writing  ab  initio,  although  it  may  afterwards  be  recorded 
in  legal  treatises,  or  may  be  adopted  by  the  supreme  legis- 
lature  and  promulged  in  a  written  form. 

Gains,  in  his  enumeration  of  the  sources  of  Law,  passes 
over  the  distinction  in  silence.  He  says, ''  Constant  autem 
jura  ex  legibus,  plebiscitis,  senatus-consultis,  constitutioni- 
bus  Principum,  edictis  eorum  qui  jus  edicendi  habent,  re- 
sponsis  prudentum.'^t  He  afterwards  speaks  of  Customary 

•  Dig.  (1.  1.  7.)  2. 12.         t  Gaii  Comm.  i.  2. 
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Law,  or  of  the  ''jus  quod  consenra  reoeptum  est ;''  and  also 
of  Mo8  as  a  source  of  law.  But  he  nowhere  adverts  to 
writing,  or  to  the  absence  of  writing,  as  forming  a  ground 
of  distinction  between  the  species  of  laws. 

The  distinction  (if  such  it  can  be  termed)  which  was 
taken  by  the  Roman  Lawyers,  is  altc^ther  insignificant : 
Insignificant,  inasmuch  as  commission  to  writing,  bytOrby 
eaUharity  of  imme^te  autiar,  is  an  accident;  though  no 
considerable  body  of  law  can  be  preserved  and  known,  un- 
less written,. with  or  without  authority. 

That  which  has  been  taken  by  the  modems  is  important.  -  ' 
But  nothing  can  be  less  significant  or  more  mideading;;:^; 
than  the  language  in  which  it  is  conveyed.  For,  first;  law;  .-^^ 
though  it 'Originate  with  the  aupreme  l^slature,  is  not  ;V 
necessarily  written.  It  may  be,,  and  in  many  nations  has 
been,'.established  and  promulged  without  writing.  And,  on 
th6  other  hand,  law  flowing  firoin  another  source,. though 
obtaining  as  law  with  the  consent  of  the  supreme  Legis- 
lature, may  be  committed  to  writing  at  its  origin.  Such, 
for  instance,  are  the  laws  of  Provincial  and  Colonial  L^;iB- 
latures.  And .  such  especially  (as  I  shall  shew  hereafter) 
were  the  edicts  of  the  praetors. 


->     ;••  .        •.•.      -      .....     4.1...  ....       ,...,  ■•.  -•  .«       ?.*-,i„>* 
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fwS^w        '^^  ^^™^  toritten  law  in  its  juridical  and  impro*  1' 

to  tbijvridi-  per  mieanihg,  is  applied  by  Oivilians  of  the  middle,  ;i 

itiMtanB,aBd:and  of  more. recent  ages,  to  the  leyes  passed  by  : 

ffi^Bedw  ''the  Roman  Papubu^  to  Flebiscita  (or leyea  passed  % 
uoMtotiM    by  the  Ple6s),  to  Consults  of  the  Senate,  and  to 
^SmS^i^  the  Constitutions  of  the  Emperors  or  Princes :  the 

^^'           respective  natures  of  which  several  species  of  laws  ; 

(inasmuch  as  I  shall  often  refer  to  them  at  subsequent  points  : 
of  my  Course)  I  will  endeavour  to  describe  here. 

|]|*J^^  In  Rome,  under  the  Commonwealth,  or  in  li'^ 

^F^    berd  republicd,  laws  established  immediately  by  the 

ttd    supreme  l^islature. were  of  three  kind8: — first. 
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laws  made  by  the  populus,  assembled  in  curue  or  in  cen-- 
iwries ;  2dly ,  laws  made  by  the  plebs^  assembled  in  tribes ; 
and  Sdly,  laws  made  by  the  senate. 

Strictly  speaking,  the  sovereignty  resided  in  the  popu/us; 
which  included  every  Roman  invested  with  political  powers, 
and  therefore  included  members  of  the  senate,  as  well  as 
citii^ns  who  were  not  senators.  To  laws  made  by  the  po- 
pulms  (whether  assembled  in  curia,  according  to  the  more 
ancient  manner ;  or  in  centuries,  according  to  the  more  re- 
c^it  fSEishion),  the  term  *'  leges  "  or  *'  statutes  "  (when  used 
with  technical  exactness)  was  exclusively  applied.  But  as 
the  term  **  leges  "  or  *'  statutes  **  was  afterwards  extended 
improperly  to  laws  made  by  the  plebs,  ''  leges ''  strictly  so 
called,  or  laws  made  by  the  pcpulus,  were  commonly  styled, 
far  the  sake  of  distinction, ''  Zeges  curiata  **  or ''  Leges  cen- 
tmiata** 

The  pleds  (as  distinguished  from  the  senate)  included  all 
dtisens  of  plebeian  birth  who  were  not  senators. 

The  senate  (as  distinguished  from  the  plebs)  included  all 
citizens  of  patrician  birth,  and  also  all  citizens  of  plebeian 
birth  who  filled  (or  had  filled)  certain  of  the  higher  offices. 
For  example ;  Consuls,  praetors,  and  tribunes  of  the  plebs, 
tc^ther  with  ear-consuls  and  ^.r-praetors,  were  members  of 
the  assembly  styled  the  senate,  whether  they  were  patricians 
or  plebeians. 

The  distinction  between  patrician  and  plebeian,  and  the 
distinction  between  senate  and  plebs,  were  therefore  dis- 
parate. For,  although  every  patrician  seems  to  have  been 
a  senator,  many  of  plebeian  birth  sat  and  voted  in  the  se- 
nate. 

A  law  passed  by  the  plebs,  was  styled,  in  accurate  lan- 
guage, fkplebiscitum.  But  as  every  plebiscitum  was  equiva- 
lent to  a  lex,  the  term  ** leges**  was  extended  improperly 
from  laws  made  by  the  populus  to  laws  made  by  ihe plebs. 

How  plebiscita  acquired  the  force  of  leges,  or  came  to 
be  considered  as  laws  made  by  the  supreme  legislature. 


108  LBOTURXS  OH 

it  is  not  very  easy  to  determine.  For  the  plebs  was  only 
a  portion  of  the  whole  Roman  People,  and  therefore  was 
not  the  body  wherein  the  sovereignty  resided.  It  seems 
not  unlikely,  that  the  pleba  (instigat^  by  their  Tribunes) 
assumed  the  power  of  l^islating  for  the  whole  commu- 
nity :  and  that  the  senate  (too  feeble  to  resist)  yielded,  after 
a  struggle,  to  the  tmconstitutional  pretension.  Gains  ^ells 
us  expressly,  that  the  senate  at  first  refused  to  recognise 
plebUeita  as  leges  generally  binding ;  but  that  the  force  of 
leyes  was  at  length  impajrted  to  plebiecita  through  a  law 
passed  by  Ondpopwlus.^ 

It  also  seems  probable  (as  some  recent  writers  have  sup- 
posed)  that  every  plebisdtum  was  prepared  by  the  senate  be- 
fore it  was  passed  by  the  pkbs.  And,  if  that  supposition 
be  just,  every  law  of  the  kind  was  made  with  the  concur- 
rence of  both^  and  was  nearly  equivalent  to  a  Lex^  or  statute 
teade  by  the  entire  people.  The  power  of  supreme  legis- 
lation, instead  of  being  exercised  by  ihidpoptJus  assembled 
in  a  single  body,  was  exercised  by  two  bodies  into  whidi 
the  populus  was  divided^  One  of  these  bodies- (namely  the 
senate)  possessed  the  initiative,  or  the  power  of  propasmg 
laws.  The  other  of  these  bodies  (namely  the  piebi)  pos- 
sessed the* power  of  passing  or  rejecting  laws  concocted  and 
proposed  by  the  senate. 

Laws  passed  by  the  senate  (which  were  styled  senatns^ 
cdnMta)  were  also  equivalent  to  leyes  made  by  the  assem- 
bled/M^jMcAf^. 

:  It  has  often  been  inferred  from  a  passage  in  Tacitus,  that 
consults  or  acts  of  the  senate  first  acquired  this  virtue 
under  the  reign  of  Tiberius.  But  they  are  distinctly  placed 
by  Cicero  (writmg  liberd  republicd)  on  a  level  with  lej^es  and 
plebiseita.  Nor  \&  there  here  the  slightest  difficulty.  For, 
since  the  tribunes  of  the  plebs  sat  in  the  senate,  and  by 
simply  uttering  their  veto  might  have  arrested  its  proceed- 
ings, it  follows  that  a  consult  of  the  senate  was  passed  with 

*  Gaii  Comm.  i.  3. 
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the  ooncurrenoe  of  the  plebs,  assenting  to  the  act  by  its  re- 
presentatives. 

The  result  then  seems  to  be  this : 

lAberd  repuhlicd^  or  during  the  Commonwealth,  the  su- 
preme legislative  power  resided  in  the  Roman  People  (in- 
cluding the  eenate  and  pleds). 

This  l^islative  power  was  sometimes  exercised  by  the 
people,  as  coUected  in  a  single  assembly.  At  other  times, 
it  was  exercised  by  the  same  people  as  divided  into  two 
bodies : — namely,  6y  the  plebs,  with  the  concurrence  of  the 
senate ;  or  by  the  senate,  with  the  concurrence  of  the  j)le6s. 
And,  in  either  of  these  last-mentioned  cases,  the  joint  act 
c^  the  parts  into  which  the  whole  was  divided,  was  equiva- 
lent to  an  act  of  that  sovereign  whole  as  united  in  one 
assembly.* 

If  the  sovereignty  resided  in  the  Lords  and  Commons, 
sometimes  sitting  in  one  house,  and  sometimes  sifting  in 
two  houses,  our  own  supreme  legislature  would  closely  re- 
semble the  Roman.  A  statute  passed  by  both  sitting  in  one 
house,  would  be  Lew.  An  ordinance  made  by  the  Lords  sit- 
ting in  a  distinct  house,  and  confirmed  by  the  Commons 
sitting  in  a  similar  manner,  might  be  styled  senatus-consul- 
turn.  And,  on  the  other  hand,  an  ordinance  made  by  the 
Commons  sitting  in  a  distinct  house,  and  confirmed  by  the 
Lords  sitting  in  the  like  manner,  would  be  plebutcitum. 

In  any  of  the  three  cases,  the  act  of  the  single  assembly, 
or  the  act  of  the  distinct  but  concurring  assemblies,  would 
be  the  act  of  the  supreme  legislature,  or  of  that  composite 
body  wherein  the  sovereignty  resided. 

So  long,  then,  as  the  Commonwealth  virtually  existed, 

*  [Difficulty.  The  memben  of  the  equestrian  order,  though  members  of 
ihtpapului^  were  not  members  of  the  9enaie^  nor  of  the/?2f6«.  By  conse- 
quence, a  joint  act  of  the  tenate  and  pleU  was  not  completely  the  act  of 
the  whole  populu* :  though  an  act  of  the  popultu,  united  in  curia  or  cm- 
Uriet,  was.] 
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law  created  immediately  by  the  supreme  legislatiire  was  esta- 
blished in  three  modes : — ^by  le^es,  or  statiUa,  strictly  so 
called;  hj  plebiacita,  also  sty  led  %e9  ;  and  by  aeiMiA»-eM- 
^ulta.  After  the  dissolution  of  the  Commonwealth  and  the 
^tabUshment  of  the  Empire^  the  supreme  legislative  power, 
though  it  virtually  resided  in  a  monarch,  was  long  exer- 
cised to  agpearMce  in  the  ancient  and  constitutional  modes. 
Laws  were  still  made  by  the  po/mlua,  jpiMB,  or  a»uife,  al- 
though those  bodies  were  obedient  instruments  of  the  Em*  v^ 
pen>r»  and  legislated  at  his  suggestion,  or  at  the  auggestipii  -  :' 
^  his  creatures.  AsassembUesof  the/M2fEi«&«Qr/i2^wi^ 
the  less  commodious  tools,  the  work  of  supreme  legishtipii; 
was  coDunpnly  done  to  appearance  by  tiie  smaUer  and  mmcb 
ipai|ageabl9  body.  The  laws  which  reaUy  emanated  from; 
the  mflitaiy  chief  of  the  Empire,  ^ere  usually  voted  by  tiie 
:  senate  at,  the  inskmce  of  the  prince,  (''ad  orationem ;  pcin*- 
t^pis,'')*  and  were  promulged  or  published  as  ienaim<(m^ 

. :  From  the  accession  <^  Hadrian,  and  perhaps  from  an  .  ^ 
'  earlier,  period,  the  .Emperors  openly  ^assumed  the  supreme  '^ 
legislative  power  which  they  had  beforo  exercised  covertly.  :^ 
Instead  of  emitting  their  laws  through  the  populus,  pMiK,  V; 
or  senate,  they  began  to  legislate  avowedly  as.monarohs  fmd  ' 
autocrators,  and  .to  notify  their  commands  to  their  sub*  '  , . 
jects  in  Imperial. OonstiMipne. 

These  imperial  constitutions  (which  are  not  unfirequently      jj 
styled  j>rin(injmm  flacita)  were  general  or  spedaL 

.  By  a  General  Constitution  (edicUtm,  lew  edietalie,  qnstola    « 
ffenerdlis)  the  emperor  or  prince,  acting  in  his  legislative 
capacity,  established  some  law  or  rule  of  a  universal  or 
general  character :  that  is  .to  say,  not  regarding  specificaUy 
a  single  person  or  case. 
^ :  >  Special  constitutions  were  of  various  kinds,  but  agreed 

in  this :  that  they  regarded  specifically  single  persons  or 

■ .  •  ■  ' 

.  .^  («/«.)  PHmc^m,  what.    The  title  inyariably  given  hy  Tadtiu.    /m- 
jteraior,  what. 
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cases.  And  the  most  important  and  remarkable  of  all  these 
special  constitutions,  were  those  decretes  and  rescripts 
which  were  made  by  the  Emperors,*  not  in  their  quality 
of  sovereign  legislators,  but  in  their  quality  of  sovereign 
judges :  a  decrete  being  an  order  made  on  a  regular  ap- 
peal from  the  judgment  of  a  lower  tribunal ;  and  a  rescript 
being  an  order  preceding  the  judgment  of  the  lower  tribu- 
nal, and  instructing  that  lower  tribunal  how  to  decide  the 
cause. 

By  a  Spedal  Constitution  of  another  class,  the  Emperor 
conferred  on  some  single  person  some  anomalous  or  irre- 
gular right,  or  imposed  upon  some  single  person  FriviiegiA. 
some  anomalous  or  irregular  obligation,  or  inflicted  on  some 
single  person  some  anomalous  or  irregular  punishment. 
Such  constitutions  were  styled  privHepia.  Or,  speaking 
more  accurately,  such  constitutions  were  privileffia  issued 
by  the  Emperors.  For  a  Lew  or  Senatus-consultum  of  the 
same  purport  or  effect,  would  also  have  been  bl  privileffium. 
When  such privileffia  conferred  anomalous  rights,  they  were 
Btyldd/avaura6le.  When  they  imposed  anomalous  obliga- 
tions, or  inflicted  anomalous  punishments,  they  were  styled 
odious.  An  act  of  the  British  ParUament  giving  to  the  in- 
ventor of  a  machine  an  exclusive  right  of  selling  it,  would 
be  styled  in  the  language  of  the  Roman  Law ''  a  favourable 
privilege."  An  Act  of  Attainder  would  be  styled  in  the 
same  language  *'  an  odious  privilege.^f 

To  laws,  then,  of  the  species  whose  natures  I  have  now 


*  For  example,  an  ordinary  or  extraordinary  mandate  ( — a  special  con- 
ttltiition  of  a  certain  daas)  was  an  order  addressed  by  the  Emperor  to  a 
Ciril  or  Military  officer,  for  the  purpose  of  regulating  his  conduct  in  the 
general  exercise  of  his  office,  or  for  the  purpose  of  determining  his  conduct 
on  a  particular  occasion. 

Like  the  rescripts  of  the  Boman  Emperors,  the  canon  laws  or  decretal 
epistles  of  the  Popes  are  all  rescripts  in  the  strictest  sense. 

f  kprmlegiMM  is  an  Act  of  the  supreme  Legislature,  specially  affecting 
a  single  person  with  an  anomalous  adyantage  or  burthen  :  El^num^  Primu 
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described,  Civilians  of  the  middle  and  of  more  recent  ages 
applied  the  term  written  law  in  its  juridical  and  improper 
meaning,  because  they  were  laws  (statute  or  judiciary)  ema- 
nating from  eovereiffn  sources. 

On  the  other  hand,  the  term  unwritten  law,  in 

•Jn  m  its  juridical  and  improper  meaning,  is  applied 
•^^^  by  the  same  Civilians  to  the  Jus  Pratorium :  that 
ummioiim  is  to  say,  to  the  rules  of  equity,  made  by  the 
rfals  Me.,  of  Praetors  through  their  general  edicts,  and  in  their  * 
Lmv^  properly  legislative  capacity.  For  though  such 
rules  were  't>ii(len  (in  the  grammatical  sense  of  the  expres- 
sion),  and  moreovifr  iHilfe  promulged  or  publieked^  they  yet 
proceeded  immediately  fxoi^timmtm'mhotB,^)  «^ 

And  the  term  unwritten  law,  in  the  sameJur&Rcal  moEui- 
ing>  is  applied  by  the  same  Civilians,  loF'tHS  iSsA  ifSfifSb, 
to  the  rules  of  Judiciary  law  which  were  engendered  by  the 
meuajbri:  that  is  to  say,  which  were  immediately  created 
by  the  Prsotors,  and  other  subordinate  judges,  as  directly 
and  properly  exercising  tbeir  judicial  functions.  It  also  is 
applied  by  the  same  Civilians,  to  jus  moribus  constitutum, 
and  jus  prudenHius' eamjHmtum :  that  is  to  say,  to  law  ema- 
nating, (or  mippased  to  emanate,)  from  opinions  emitted  by 
respected,  but  merely  private  jurisconsults,  in  responses,  in 
commentaries,  or  in  systematical  treatises. 

For  assuming  that  customary  law  obtains  aspoeitive  law 
by  virtue  of  the  caneensus  utentium,  it  immediately  proceeds, 
ae  eucA,  from  subject  members  of  the  tx)mmunity.    And  as- 

et  Lex.  Yiom  jmom,  prioaium  as  opposed  to  pubUeum,  Privatum  vd- 
gaiding  persons  as  considered  singly ;  pMieum  regaiding  persons  as  con- 
sidered ocdleotiTdiy,  and  as  forming  an  indqiendent  society  or  other  com- 
monity. 

In  En^h  Law  langoage,  piivilege  rather  denotes  a  peculiar  right, 
than  an  ad  confening  a  peculiar  right  or  imposing  a  peculiar  obligation. 
Sometimes  it  seems  to  be  equiralent  to  right. 

Obs.  That  though  a  primlegium  regards  a  single  person^  it  also  regards 
the  whole  community.  [Exemplify.]  lienoe  the  negative  definition  of  a 
General  Constitution  which  I  gave  above. 
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sumiDg  that  private  lawyers  are  properly  autliors  of  law^ 
by  reason  of  the  influence  of  their  opinions  on  supreme  or 
inferior  l^iislatures,  the  law  of  which  they  are  the  authors 
emanates  from  wbordinate  sources. 

But  (as  I  shall  shew  hereafter)  these  two  species  of 
law  are  y^edes  of  judiciary  law :  owing  their  existence  as 
positive  law  to  sovereign  or  inferior  judges;  although  they 
are  shaped,  by  the  judicial  legislators,  on  customs  current 
in  the  community,  or  on  opinions  of  private  jurisconsults. 

The  same  remarks  will  also  apply  to  the  laws  ^?JJ|[*""****^ 
which  are  styled  by  writers  on  jurisprudence  a«- 
iaiumical:  that  is  to  say,  which  are  made  by  private  per- 
sons  (jn  the  way  of  contntct  or  otherwise)  by  virtue  of  rights 
3t  capacities  wherewith  they  are  invested.  And,  accord- 
ingly. Laws  amtonomioal  are  viiwritten  law  (in  the  juridical 
aieaning  of  the  term). 

The  distinction  between  written  and  unwritten  ivounis^ 
law,  in  iht  juridical  meaning  of  the  terms,  is  also  mni^iMr. 
denoted  in  the  writings  of  the  same  Civilians,  by  the  op- 
posed epithets  promulped  and  unpromul^ed. 

But  promulfed  and  unpromufyedi  as  thus  applied,  are  not 
less  misezpresnve  than  written  ssaA  unwritten  (sensu/uri- 
dice). 

¥oT,  Jirst,  laws  ettabtisked  immediately  by  sovereign 
authors  are  not  necessarily  pramufyed:  that  is,  published,  or 
made  known,  onlly  or  in  writing,  for  the  information  and 
guidance  of  thoae  who  are. bound  to  obey  them. 

In  this  country,  a  Bill,  which  has  passed  the  two  Houses, 
is  a  statute,  or  beeMMS  cbli^atory^  from  the  moment  at 
which  it  reoeivfls  the  Royal  Assent.  The  concurrence  of 
the  various  members  which  compose  the  supreme  legisla- 
ture (as  that  concurrence  is  eampleted  by  the  royal  assent) 
is  the  only  sign  given  to  the  subject  community.  No  pro- 
mulgation is  requisite.  Because  (as  Clackstoae  remarks) 
every  msm  in  England  is,  in  judgment  of  Law,  party  to 
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the  making  of  an  Act  of  Parliament :  **  He  being  present 
thereat  by  his  representatives/'* 

According  to  the  practice,  which  obtained  under  the  Ro* 
man  Emperors,  their  general  or  edictal  Constitutions  were 
not  binding  ontQ  they  were  published.  And,  hence,  it  pro- 
bably has  happened,  that  modem  Civilians  have  applied  the 
term  **pramMfyed"  to  Laws  proceeding  imn^diatdy  firoih 
Mvereign  authors.  Bat  the  rescripts  of  the  Emperors,  with 
others  of  their  special  •  constitutions,  were '  exdusively  ad* 
dressed  (for  the  most  part)  to  the  particular  ordetermimite 
persons  whom  they  specifically  regarded.  And  yet»  thraiigfa 
these  special  constitutions.  Law  was  established,  fflmedSurfei^ ' 
by  those  sovereign  princes,  in  their  judicial  (or  legislative) 
capacity. J /^'  ;■;:••■..••■'.•  ^  :if.-:v.  • »  '■  r 

'  I  .And  X^eeondfy),  as  Law  made  immediate^  by  a  wnrereign 
author  is  not  necessarily  promulged/.soliaw.maybe  pro* 
mulged  though  it  emanates  from  a  subordinate  source.  ^ 
S<ich,  for  example,  was  the  case  with  the  Law  or  Equity  of 
the  Pnetors ;  whose  Edicts  were  published  carefully  and 
conspicuously,  in  order  that  all,  whose  interests  they  might 
touch,  might  know  their  provisions  and  r^ulate  their  cour 
duct  accordingly. 

And  here  I  niay  remark,  that  the  expression  /irojifiAK^are 
Uffem  had  not  originally  its  present  import 
i .  According  to  the  meaning  now  annexed  to  the  expresdon, 
^.to/iftMii«27«  a  law,"is  ^  pabUsh  a  law  already  made,  in 
order;  that  those  whom  it  .binds  may  know  its  existence  and 
purport.  According  to  the  meting  oriffinalfy  Bnneoied  to 
the  expression,  ''to  ^roM«^^  a  law,"  wasto  submit  a  jpro- 
poied  law  to  the  members  of  the  Legislature^i  in  order  that 
they  might  know  its  contents  and  consider  the  expediency 
of  passing  it 

Sudh  was  the  meaning  of  the  expression,  in  the  language 
of  Roman  Jurisprudence,  during  the  Commonwealth.  Un- 
der the  Emperors,  the  expression  acquired  the  sense  which 
is  now  universally  attached  to  it. 
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The  distinctioD  between  written  and  unwritten  written  nd 
law  (in  the  juridical  sense  of  the  terms),  and  the  uw, 
distinction  between  written  and  unwritten  law  (in 
the  grcmmatical  sense  of  the  terms),  are  disparate  and  cross 
distinctions :  The  former  resting  on  a  difference  between 
the  sources  of  law :  the  latter,  on  a  difference  between  the 
modes  in  which  it  emanates  from  its  sources. 

.  According  to  the  distinction,  in  the  grammatical  sense 
of  the  terms,  ai^  law  (whether  it  be  statute  or  judiciary ; 
or  whether  it  emanate  from  a  sovereign,  or  a  subordinate 
•oorce ;)  is  written  law,  (or  Jus  quod  scripto  venit,)  if  it  be 
written,  at  the  time  of  its  origin,  by  the  authority  of  its 
immediate  maker.  If  it  be  not  so  written,  it  is  unwritten 
law,  or  Jus  quod  sine  scripto  venit. 

Such,  at  least  is  the  only  distinction  between  written  and 
mmwritten  law,  that  is  known  to  the  Roman  Lawyers ;  as 
deariy  appears  from  their  use  of  the  expressions.  They 
rank  with  written  law,  the  leyes  of  the  populus  and  plebs, 
the  consults  of  the  senate,  and  the  constitutions  of  the 
Princes  or  Emperors ;  all  of  which,  it  is  true,  are  written 
law,  in  ih&  Juridical  sense  of  the  term. 

But  they  also  rank  with  written  law,  the  Equity  of  the 
Pra^rs ;  which,  taking  the  term  in  its  Juridical  sense,  is 
mmwritten  law.  They  also  rank  the  responsa  prudentum  (or 
the  opinions  of  private  jurisconsults)  with  written  law ;  in- 
asmuch as  those  opinions  were  emitted  by  their  authors  t n 
writing :  Though,  assuming  that  those  private  jurisconsults 
were  properly  authors  of  law,  the  law  arising  from  their 
responses  is  necessarily  unwritten  law,  in  the  Juridical  mean- 
ing  of  the  expression. 

Customary  Law  (according  to  the  Roman  Lawyers)  is 
man  scriptum.  For,  assuming  that  customary  law  obtains 
as  positive  law  by  virtue  of  the  consensus  utentium,  it  na- 
turally originates  sine  scripto. 

Law  originating  in  the  usus/ori,  or  made  by  subordinate 
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tribunals  through  judicial  dedaions,  is  not  referred  bylthe 
Roman  Lawyers  to  either  class. 

But  I  would  remark,  that  it  may  belong  to  either  class 
(taking  the  opposed  terms  in  their  grammatical  sense).  If 
the  decisions  of  the  tribunals  were  committed  to  writing  by 
inttAority  <in  the  manner  proposed  by  Lord  Bacon),  law 
established  by  such  decisions  would  be  written  law.  If 
they  are  mot  ^committed  to  writing  (or  are  committed  to 
writing  by  private  and  unauthorised  reporters)  the  law 
established  fy  them  is  unwritten.      . 


-V 


^!^  fl  Tl^  distinction  between  written  and  unwritten 
2^M^  Uw  <as  dnwn  -by  modem  Cmliaos)  has  been 
adopted  by  Sir.  Matthew  Hale  in  his  hisUny  of 


i-ii 


the  Common  Law,  and  imported  by  Sir  ^William  Blackstone 
into  his  Commentaries.  .  By  these  writers  on  English  Law, 
the  terms  *' imrittemlaw  "  and  /'  ummtten  law ''  are  iq>pa« 
rently  taken  ;in  their  juridieal  fneanings.  They  both*  of 
them  restrictsthe  expression  Jeffee  eer^fta,  or  the  written 
laws  of  this  kingdom,  to  *' statutes,  ac^  or  edicts,  made  by 
the  King's  majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Ciommons,  in  par- 
liament assembled.''  General  and  particdar  customs,  to*  ^ 
gether  with  laws  established  by  the  practice  or  usage  of 
Ciourts,  thqr  refier  to  the  leyee  nam  scrota,  or  unwritten  law« 
*  It  must,  however,  be  remarked,  that  they  seem  to  con- 
foundthe  distinction  eemeu  juridico  and  the  distinction  semeu 
fframmatico  r^and,  by  consequence,  to  arrive  at  a  division  <^ 
law  which  is  iAeotn{dete  and  perplexed. 

Speaking  of 'the  unwritten  Law,  Blackstone  says,  ''I 
style  these  parts  of  our  Law  leyes  mom  seripta,  because  their 
original  institution  and  authority  are  mat  set  down  im  tori- 
timg^,  as  Acts  of  Parliament  are,  but  they  receive  their  bind- 
ing power,  and  the  force  of  laws,  by  long  and  immemorial 
usage,  and  by  their  universal  reception  throughout  the  king- 
dom." ^ 
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Now  (according  to  this)  the  division  of  Blackstone  and 
Hale  stands  thus. 

Acts  of  the  supreme  Legislature  are  leges  scripta :  (Whe- 
ther as  made  immediately  by  the  supreme  Legislature^  or 
as  set  down  in  writing  by  the  authority  of  the  makers,  does 
not  distinctly  appear). 

But  any  law  {not  created  immediately  by  the  supreme 
Legislature)  is  non  scripfutn :  Provided,  that  is,  that  its  ori- 
ginal institution  be  not  set  down  in  writing. 

Now  (according  to  this  division,  in  which  the  two  dis- 
tinctions are  manifestly  confounded)  what  becomes  of  laws 
made  immediately  by  subordinate  Legislatures  ?  as,  for  in- 
stance, by  the  Lrish  or  Colonial  Legislature,  or  by  C!ourts  of 
Justice  (making  rules  of  practice)  ?  These  are  set  down  in 
writing  by  their  immediate  authors,  and  are  not  created  im- 
mediately by  the  supreme  Legislature.  Consequently,  they 
cannot  be  brought  under  either  member  of  the  division  as 
it  has  been  conceived  by  Blackstone  and  Hale« 

And  what  would  be  the  class  of  the  judiciary  law  re- 
corded in  the  Year-books  ?  Or  what  would  be  the  class  of 
the  law  recorded  in  any  of  the  reports,  in  case  Lord  Bacon's 
suggestion  had  met  with  the  attention  due  to  it ;  and  the 
decisions  of  every  tribunal  had  been  recorded  by  authorized 
reporters? 

Judicial  powers,  like  all  other  powers,  are  im-  imperfect 
plied  in  Sovereignty,  although  they  are  commonly  p^tiga  oT 
delegated  wholly  or  in  part.  In  the  nations  of  powen,  in 
antiquity,  and  in  the  Middle  Ages,  the  same  in-  uu^^and 
dividual  or  body,  which  constituted  the  supreme  *^^^^  ^^^ 
Legislature,  was.  commonly  Judge  in  the  last  resort,  or  even 
in  the  first  instance.  E.  g.  The  Roman  people,  in  Criminal 
cases :  The  Saxon  Miclde-mote  or  Wittenagemote :  The  Aula 
Begis  or  Great  Ciourt  Baron  of  the  Kingdom,  which,  after 
the  Cionquest,  was  the  Sovereign  or  supreme  Legislature,  and 
of  which  our  present  House  of  Lords  is  merely  a  fragment. 
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There  is  (I  think)  one  case*  (to  which  I  shall  advert 
hereafter)  wherein  our  present  Parliament  (meaning  King, 
Lords  and  Commons)  may  also  be  considered  as  a  Court  of 
Justice.  But,  with  ourselves,  the  judicial  powers  have  been 
more  completely  detached  from  the  supreme  legislative 
powers  than  in  most  other  nations. 

^^^^-^^       Having  given  examples  of  law  made  by  the 
^"^^    sovereign,  I  proceed  to  examples  of  law  jio^  made 
by  the  sovereign^  idthougb  it  exists  Qr/obtaiiur« 
lawhj  the  express  <ur  tacili  authority  of  the  sd^  .  '^^ 
preme  L^islature.  •        'i   •-^f^^^'y^ 

•  '  And,'first^  laws  made  by  subordinate  l^;islatnre8,  in  the  ^ 
direct  or  legislative  manner,  are  not  established  immediatefy  v 
by  ^the^ng^ravi^  legislature,  althoqgh  they  derive  their  force 
froflii  the  autkarity  of  the  ^  Mver^gn«  Such  iW9«  tihe  •  laws 
bTL'iul  in^e  by  the  Irish*  Par&unent  before  that  ectoE 
Mi«iMBt»  the  ISritish  Parliament  which  acknowledged  the.  j'/!^ 
tnbiifli^c^  independence  of  Lnehind.  In  fiact  and-practice,  -  ^ 
^^  the  Irish  L^islature  (consisting  of  the  King 

and  the  Irish  Hous^m  <if  Parliament)  was  in  a  state  4>f 
subjection  to  the  supreipe  Legislature  of  Britain :  that  is  to 
say,  to  the  same  King  and  the  British  Houses  of  Pai^ia* 
ment.  An  Act  of  the  British  Legislature  bound  the  io^ 
habitants  of  Ireland,  if  the  Act  contained  a  provision  ex- 
tending it  to  that  country.  And  acts  of  the  Irish  Legis- 
lature might  have  been  abrogated  or  modified  by  acts  of 


tm  •■   •    « 


the  British. 

■  Laws  made  by  Collegia^  or  by  Coiporate  bodies,  belong 
to  the  same  da&n.  They  are  made  immediately  by  the  Cor^^ 
porate  bodies  themselves,  but  owe  their  legal  validity  to  the 
authority  of  the  sovereign. 

' '  The  power  of  subordinate  legislation  granted  to  a  subor- 
dinate legislature,  is  conferred  by  the  sovereign  l^slature 
expressly  or  tacitly. 

•  Blackttone^  ir.  84,  86.  • 
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If  it  be  granted  or  admitted  by  written  or  oral  declara- 
tion, it  is  conferred  by  the  sovereign  expressly. 

The  sovereign  confers  it  tacitly^  by  any  conduct  (not 
consisting  in  such  declaration)  which  necessarily  supposes 
that  he  acknowledges  or  admits  it.  For  example,  if  he  en- 
force a  law  made  by  a  subordinate  legislature,  or  permit 
his  Courts,  of  Justice  to  enforce  that  law,  his  positive  or  ne- 
gative conduct  necessarily  supposes  that  he  acknowledges 
a  power  of  legislation  in  the  immediate  author  of  the  law. 

Another  species  of  laws  not  made  by  the  su-  LawsAoto- 
preme  legislature,  are  laws  (if  such  they  can  be  "^"*^ 
called)  which  are  established  by  private  persons,  and  to 
which  the  supreme  legislature  lends  its  sanction.  These 
(in  tmth)  are  nothing  but  obligations  imposed  by  virtue  of 
rights  which  the  legislator  has  conferred.  For  example^  By 
my  will  I  may  impose  certain  conditions  upon  devisees  or 
legatees,  fiy  virtue  of  a  contract,  the  contracting  parties 
impose  upon  one  another  certain  obligations.  As  a  father 
or  guardian,  I  may  prescribe  to  my  child  or  ward  certain 
conduct,  which  the  0)urts  of  Justice  will  compel  him  to 
follow. 

I  would  briefly  remark,  in  conclusion,  that  every  possi- 
ble law,  or  rule  of  law,  is,  on  the  one  hand,  statute  or  ju- 
diciary law,  and,  on  the  other  hand,  wrilien  or  vmoritten 
law  (in  the  juridical  meanings  of  the  terms) :  Or,  in  other 
words,  that  it  emanates,  in  the  way  of  direct,  or  o(  judicial 
j^slation,  from  a  sovereiyn  or  subordinate  source. 
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Notes. 

Ib  modem  Europe^  or  in  some  countries  of  modem  Eorope^ 
the  so-called /lit  receptum  u  deemed  written  Law,  if  it  existed  in 
writing  before  and  at  its  adoption. 

If  Law  exist  in  writing  before  and  at  its  origin,  it  is  also  written 
law  {sefuu  grammatico)  although  it  be  not  written  by  its  authors. 

[Two  Species : 

1.  Committed  by  its  authors  to  writing  at  the  moment  of.its  >3 

birth:  ■   -.^r* 

■'■»  ■ 

2.  Kxisting  in  writing  at  the  moment  of  its  adoption.* 
OfXieBi  writtek  law,  though  not  written  as  received,  if  written  '^ 

wheni  adopted. 

;  .  For  example.  The  Soman  Law,  as'  it  obtamed  in  France,  did  X^ 
not'  obtun  aa  Soman  Law,  but  because  it  wal^  adopM  by  the  ;^ 
F^nch  tribunals.t  It  was  nerertheless  styled  ''Droit  ^rii/^  ::^ 
becaiuie  it  existed  in  a  written  shape  when  it  was  adopted  as  Lttw  ^^ 
by  the  F^urliaments.]  ■    ■  M 


MIWl.l  ■   * 


Jus  receptum  f/^i€ti  respect  to  this.  Law  has  eametimee  been 
supposed  to  obtain 'independently  of  sovereign  authority.  ^ . 

{Foreign  positive  Law,     *  .  ;'  * 

or  • 

International  Mondi ty.  '      -^ 

The  term  ''jus  receptum ''  has  even  been  extended  to  cos- .  z!"^ 
tomary  law.  •  '^ 

*  Is  not  of  necessity,  then,  **  litteris  mandatum  ab  initio  "  by,  or  bjr    ""-]: 
authority  of,  its  immediate  authors.  'I 

t  Jtis  BoMOMum,  as  opposed  to  Jui  FeudaUt  is  also  styled  (lib.  Feud.) 
*'  written  law  "  (in  same  sense). 


I 
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Jm»  9criptum  (8.j.)  :  Law  which  obtains  through  the  spedal 
and  exprewed  pleasure  of  the  (sovereign)  legislator: — ^Leges; 
Plefaiscita ;  Constitutiones  Prineipum ;  Senatus-Consulta^  Edicta 
magistratuum ;  Responsa  prudentum:  Usus  fori:  Mos:  Jus 
gentium.     Leges  autonomiae. 


'^iy** 


.  Jut  nam  ^cripitim.  (s.  j.) 

\ 

I : — " — 1 

Oblaiiiing  through  the  Ohtaiuing  through  the 

i; ..  ezpieH,  hvXgengral  plea-  general  or  special,  but 

.; i-sars  of  the  (soTerogn)  tacit,  pleasue,  etc 


7*\ 


« • 


legislator. 


(ICsxgmal  Note  in  Tkibaut.  Fmneke,  yoL  L  p.  3.) 


;,  ''Die  leidige Eintheilung  mjui  Mcriptum  und  non  scr^wm ,(*•  JO 
^^^IsuMe  idi  hier  im  Text  uugeriigt  passiien^  weil  sie  in  der  Sadie 
^..adbst  lichtige  ]nnd  brauchbaie  Begriffe  aufstellt:  obgleich  idi 
«fibeneugt  bin^  daas  sie  allein  einemi  groben  Irrthum  der  neueren 
Joristen  ihren  Ursprung  Terdankt, .  ^  Hatten  die  Eomer^  bei  denen 
n"   sofallig  das  niedergeschriebene  Becht  publicirtes  Recht  war, 
das  pubHcirte  ron  dem  nicht  puUidrten  Eecht  unterscheiden 
.iroDen;  wie  war  es  denn  moglich^  dliss  sie  auf  den  tolleu  Einfali 
(•geriethen,  das  puUidrte  Becht /«#  fcr^/tim  au  nenneh?    Mit 
'^dieaer  Frage'muss  die  ganse  Eintheiling  der  Neueren  fallen/' — 
l^^^%i6ami,  Versuche,  vol.  ii.  p.  284.  ^      ^ 


-■«■, 


c  •-.' 
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^'.'  Hugo,  speaking  of  '^fnromulj^atio  in  the  modem  sense/'  (i.e.  by 
means  of  printed  or  written  documents)  says^  that. these  can  only 
^"'  he  known  to  ''  gewisse  Stellvertreter  des  Volks^  d.  h.  an  Die  welche 
:^'leaen  konnen  oder  sich  es  yorlesen  lassen ;  und  die  tagliche  Erfah- 
ning  lehrt,  wie  wenig  ein  Gesetz  bloe  durch  dieses  absichtliche 
Bduumtmachen  wirklich  allgemein  bekannt  wird,  so  lange  es 
nihmlich  noch  nicht  ins  tagliche  Leben  iibergegangen  ist/'  Hugo^ 
Enc.  p.  25. 

i.  e.  A  law  is  not  known  because  it  is  promulged.    Nor  is  un- 
written law  known  because  it  is  established.     On  the  contrary, 
V      the  means  of  knowing  the  last  are  more  defective  than  the  means 
of  knowing  the  first. — Marginal  Note. 


•^ . 


Tk 
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plM  Mowing  ntemteet  an  psndlled  in  «  blank  leaf  at  the  end  of  tht* 
Lectore.— &  ^.] 


For  the  distinctioua  between  written  nod  nnwritten  law  {ttiuu 
Jur.)  snd  the  eqairalent  dietinction  between  promnlged  nod  an> 
promulged  law,  together  with  the  former  diatinction  (wmk  gr.), 

Oaitu,  in  pr< ;  Inat.  in  pr. 
Haubold,  Inat.  pp.  6,  12. 
Hugo,  Enc.  12,  24-21,  116,  186. 

Oeacii.  100.  840,  870,  887,  674-0,  968,  10S2. 

Falck,  16,  290. 

Savigny,  Tom  Bemf,  28  et  teq.,  88. 
Bentfaam,  Traitja,  etc,  821. 
Thibant,  Venoche,  L  111 ;  iL  284. ' 
'  Bladutone,!.  46,69;  ui.827. 

Soiit  of  writtai  Lam. 
Hogo,  Enc.  116.    Geadi.  100. 
'  Savignj,  Vom  Bemf,  17. 
BUckstone,  46. 84, 101-6,  270,  '415,  47S. 

CnnprU/cn -Zrov.' 
Hugo,  Enc.  19,  24-«,  116,  204. 

Ge«!h.  100,  896,  788. 

Mill,  24,  25. 

Savignj.  Yom  Bemf,  12^4,  74. 
Faick,  16.  . 

Blackatone,  i.  68;  iii.  122. 
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LECTUKE  XXrX. 


I.'- 


\y     !    [Mmfy  the  wboie  of  this  Lecture  is  cut  out,  nor  hare  I  been  able  to 


::5^  Aid  any  matter  which  the  author  might  have  intended  to  substitute  for 
g.^^'What  he  rqeeted.  The  contents  of  the  five  following  pages  must  therefore 
{i^^^-'lto  vegarded  as  fragments. — S.J.} 

III  legal  Treatises  (and  especially  in  Treatises  ex-  FoatetJurifl. 
pounding  theRomanLawXthat  department  or  division  which 
rq;ard8  the  ori^n  of  laws,  is  frequently  entitled  ''  De  juris 
fmUbuMr 

As  proceeding  from  immediate  authors  of  different  cha- 
racters or  descriptions,  laws  are  talked  of  (in  the  language 
Y  of  metaphor)  as  if  they  arose  and  flowed  from  different 
fountains  or  sources.  In  other  words,  the  immediate  author 
of  a  given  Rule  (whether  that  author  be  the  Sovereign,  or 
any  individual  or  body  legislating  in  subordination  to  the 
Sovereign),  is  styled  the  fountain,  or  the  source,  from  which 
the  rule  in  question  springs  and  streams. 

The  talk  is  fanciful  rather  than  just. 

For,  applying  the  metaphor  with  the  consistency  which 
even  poetiy  requires,  rules  established  immediately  by  the 
supreme  legislature  are  the  only  rules  springing  from  ^l/ohs 
or  source.  Individuals  or  bodies  legislating  in  subordina- 
tion to  the  sovereign,  are  rather  receptades  fed  by  the  su- 
preme legislature,  and  emitting  the  borrowed  waters  which 
they  receive  from  that  Fountain  of  Law. 

Taken  in  the  sense  to  which  I  have  now  adverted,  the 
fountains  or  sources  of  laws  are  their  immediate  authors  or 
makers. 
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Id  auotber  acceptation  of  the  term,  the  fouDtaiDS  or 
sources  of  laws  are  oot  their  immediate  authors,  but  the 
earliest  extant  monuments,  or  earliest  extant  documents, 
from  which  the  existence  or  purport  of  laws  may  be  known 
or  conjectured. 

Taken  in  this  acceptation,  the  fountains  or  sources  of 
law  are  properly  sources  of  the  knowledge  which  is  con- 
versant about  laws : — ''  fontes  e  quibus  juris  notitia  hau- 
ritur/' 

But  the  term  **f(mte9  "  (as  thus  understood)  is  ro^stricted 
to  the  original,  or  to  the  earliest  extant  documents.  Doeu^ 
ments  which  are  copies  of  these,  or  which  give  at  8coond-han4 
the  evidence  contained  in  these,  are  not /antes  or  sources  of 
knowledge^  but  rivi  or  Qonduits  through  which  it  emanates 
from  the  sources. 

For  example ; — Considered  iu  mass,  all  the  relics  of  aor 
tiquity,  which  regard  the  Roman  Law,  are  *'Jbntes  juris 
Bomani:''  ** fontes  e  quibus  juris  ISjomwA  notida  hodie 
hauritur."  For  (speaking  generaUy)  the  extracts  from  the 
Classical  Jurists  contained  in  Justinian's  Digest,  the  Im- 
perial Constitutions  contained  in  his  Code,  with  such  other 
relics  of  antiquity  as  regard  the  Roman  liaw,  are  the  earliest 
evidence,  or  the  earliest  extant  evidence,  for  the  several  paijts 
of  the  system  to  which  they  respectively  relate. 

These,  therefore,  are  fountains  or  sources. 

But  the  works  of  the  Glossators  and  Commentators  who 
wrote  in  the  Middle  Ages,  with  the  works  of  Civilians  who 
have  written  in  subsequent  peiipds,  are  not  fountains  or 
sources  of  that  knowledge  of  the  system  which  may  be 
gotten  at  the  present  hour.  For  the  countless  authors  of 
those  countless  volumes  derived  their  own  knowledge 
of  the  Roman  Law  from  ancient  documents  or  monuments 
which  are  still  extant  and  accessible.  Accordingly,  the 
works  of  the  Glossators  and  Commentators  who  wrote  in  the 
Middle  Ages,  with  the  works  of  Civilians  who  have  written 
in  subsequent  periods,  are  commonly  distinguished  from 
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the  documents  which  constitnte  the/ontes  or  sources,  by  the 
general  and  collective  name  of  "  Lt/erafura.*' 

The  term  ''fontes  juris"  has  therefore  a  double  signi- 
fication. 

As  proceeding  from  immediate  authors,  of  various  cha- 
racters or  descriptions,  laws  are  said  to  emanate  from  vari- 
ous sources  or  springs :  Whilst  the  earliest  extant  documents 
which  attest  their  being  or  purport,  are  also  entitled  "'  sources 
or  springs  of  faie^,"  or  sources  or  springs  of  the  knowledge 
which  is  conversant  about  it. 

And  so,  (in  regard  to  the  English  Law,)  the  statutes,  the 
reports  of  judicial  decisions,  with  the  old  and  authoritative 
treatises  which  are  equivalent  to  Reports,  may  be  deemed 
sources  of  English  jurisprudence ;  whilst  the  treatises  on 
the  English  law^  which  merely  expound  the  matter  of  those 
statutes  and  reports,  are  not  sources  of  English  jurispru- 
dence, but  are  properly  a  legal  literature  drawn  or  derived 
from  the  sources. 

Taking  the  term  "  source  "  in  a  loose  sigiiifica-  ?**«»"?  ^ 
tion,  Customs  may  be  styled  sources  of  laws.  For  ercry  "re-  ^ 
the  existence  of  a  custom,  with  the  general  opinion  uf  Law. 
in  favour  of  it,  is  the  cause  or  occasion,  or  is  one  of  the 
causes  or  occasions,  of  that  legal  rule  which  is  moulded  or 
fashioned  upon  it.  But  taking  the  term  ''source"  in  the  same 
loose  signification,  the  causes  of  the  custom  from  which  the 
law  emerges  are  also  a  source  or  fountain  of  the  law  itself  : 
And,  generally,  any  cause  of  any  law  must  be  ranked  with 
its  sources  or  fountains. 

Accordingly,  certain  writers  (as  I  shall  shew  hereafter, 
when  I  come  to  Natural  Law)  have  ranked  experience  and 
reason,  together  with  the  external  circumstances  wherein 
mankind  are  placed,  amongst  the  sources  of  the  laws  where- 
by mankind  are  governed. 

A  happier  reductio  ad  absurdum  of  the  position  maintniued 
by  those  writers  could  hardly  be  devised. 
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Juctoritas  Prudentum,  Authority  of  CoDve]raDcer8,etc.v  are 
in  the  same  predicament  as  Customary  Law.  So  of  Praciice$ 
of  lawyers,  etc.  But  if  by  ''  source"  be  meant  the  legisla- 
tive authority  from  which  law  proceeds,  they  are  not  sources 
although  they  are  causes.  If  you  like,  you  may  indeed  ex- 
tend the  word ''  sources"  to  these,  but  then  you  ought  also  to 
extend  it  to  any  cause  whatever  which  leads  to  the  establish- 
inent  of  Law :  e.ff'. :  Reasons  assigned  in  debate ;  the  par- 
ticular incidents  which  have  occasioned  certain  laws,  eto. ; 
any  circumstance^  in  short,  which  determined  the  Legislator  '•^^ 
or  Judge  to  create  the' rule.  As  we' have  already  endM- 
youred  to  shew^  there  can  be  no  law  without  a  legislatiVi^j 
act  I  and  for  the  sake  of  distinctness  L  should  wish  to  limit 

i  •  •  • 

the  word  "isourbes"  to  the  legislative  power  by  which  Law  is 
9tablisbed ;  and  to  designate  the,  causes  ^hich  lead  to  its 
establishment  by  the  word  ''causes''  or  by  aome -equivalent 
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i^i^^  •.•.»■  And  here  I  beg^  leave  to  interpose  a  short*.  :^j 
t«-^A^  remark.-  »  ■    ■    i  .       '        v>  *''^ .  ^i, 

tatod  for  .  In  my  sketch'  or.  outline  of  these  Lectures^  I  .:^ 
obHqaA." .  applied  the  opposed  terms  V  written  Law.  and  tin*  '^^ 
written  Law"  to  .the  distinction  between  law  established    .iJ 


directly  BXid  law  introduced  obliquely:  Though  (as  I  have  :^ 
shewn  in  the  two. preceding  discourses)  that  is  tot  the  dis-  '^ 
tinction  which  the  terms  are  used  to  -denote.'  *  '^/. 

The  reason  which  led  nie  to  apply  them  in  this  unusual  ; 
manner,  I  will  briefly  explain  hereafter.     I  am  now  con-      %: 
^        vinced,  that  that  reason  is  insuficient:  that  the  longest  cir-       ; 
f.'-      cumlocution  is  preferable  to  a  new  term,  or  to  the  use  of  , 
an  old  term  in  a  new  meaning.     (That  is  to  say,  unless  the 
new  term,  or  the  new  use  of  the  old  one,  be  introduced  by  . 
some  person  who  can  give  it  notoriety  and  currency.) 

Accordingly,  as  no  short  names  are  afforded  by  esta- 
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blished  langaage,  I  shall  indicate  the  distinction  in  question 
by  periphrasis  or  circumlocution. 

For  example ;  Law  belonging  to  one  of  the  kinds  in  ques- 
tion, I  shall  style,  "Law  established  directly ;'  "  Law  esta- 
blished in  the  legislative  manner;"  or  *' Law  established  in 
the  way  oi  proper  legislation  :"  That  is  to  say,  established 
immediately  by  the  sovereign,  or  by  any  subordinate  author, 
as  properly  exercising  leyislalive,  and  not  judicial  functions. 
(As  ffeaetzffebend,  and  not  as  richtend.) 

Laws  belonging  to  the  opposite  kind,  I  shall  style,  "  Law 
introduced  and  obtaining  obliquely; "  "  Law  established  or  in- 
troduced in  the  judicial  mode ;"  or  "  Law  established  or  in- 
troduced in  the  way  of  judicial  legislation  :"  That  is  to  say, 
introduced  immediately  by  the  sovereign,  or  by  any  subor- 
dinate author,  as  properly  exercising  yK^^tcta/,  and  not  leyis- 
lative  functions.     (As  richtend^  and  not  as  gesetzgebend.) 

Law  of  this  latter  kind  (or  rather,  perhaps,  a  certain  sort 
of  it)  has  been  styled  by  Mr.  Bentham  "  Judge-made  law : " 
— a  term  pithy  and  homely,  and  which  I  therefore  love,  but 
which  nevertheless  I  am  constrained  to  reject. 

For,  first,  it  does,  in  some  sort,  smack  or  savour  of  dis- 
respect. And,  as  I  cannot  concur  with  Mr.  Bentham,  in  his 
sweeping  dislike  of  law  made  by  judges,  I  cannot  consent 
to  mark  or  brand  it  with  a  name  importing  irreverence. 

Secondly,  It  tends  to  confound  the  sources^  from  which 
law  immediately  proceeds,  with  the  modes  in  which  it 
originates.  The  term  "Judge-made  law"  would  seem  to 
denote  law  made  by  subject  judges^  as  opposed  to  law  made 
by  the  sovereign  Legislature.  At  least,  it  would  seem  to 
denote  law  made  by  subject  judges  a*  exercising  their  ju- 
dicial  functions :  which  (I  believe)  is  the  sense  annexed  to 
the  expression  by  Mr.  Bentham. 

Now  (as  I  shall  endeavour  to  shew  in  a  future  Lecture) 
the  important  diflFerence  is  the  diflFerence  of  modes,  and  not 
the  difference  of  sources.  Provided  it  be  made  in  the  direct, 
or  in  the  legislative  manner,  law,  established  immediately 
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by  subject  judges,  is  just  as  good  as  law  emanating  iin« 
mediately  from  the  sovereign. 

Nay,  judges  legislating  avowedly  in  the  manner  of  the 
Roman  Praetors,  might  do  the  business  better  than  any  of 
the  sovereign  Legislatures  which  have  yet  existed  in  the 
world. 
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Notes. 

Sources  of  Law  (Pontes  juris)  is  an  ambiguous  expression.  It 
may  mean  the  legislative  act  (or  the  legislative  power)  by  which 
law  is  created,  or  the  documents  by  which  its  creation  is  known. 
In  the  first  sense,  the  Supreme  Legislature  is  a  source  of  Law; 
8oa  re  Courts  of  Justice,  since  by  them  (as  will  be  shewn  imme- 
diately) much  of  the  law  which  obtains  in  almost  every  country 
is  established  indirectly.  In  the  second  sense,  the  written  or 
printed  acts  of  the  Legislature  are  sources ;  since  through  them 
our  knowledge  of  the  rules  which  the  Legislature  establishes  is 
derived.  In  the  same  sense,  the  authorized  or  unauthorized  Re- 
ports of  judicial  decisions  are  sources  of  unwritten  (and  some- 
times of  written)  law. 

Sources  of  Law  in  the  last  sense,  are  not  sources  of  Law,  but 
sources  of  Knowledge  of  Law. 

[Instances  of  these  are ;  Reports  of  Cases :  Treatises  in  which 
decisions  or  laws  are  preserved.] 

The  difference  between  the  two  is  this :  **  Source,''  in  the  former 
sense,  is  the  authority  (whether  legislative  or  judicial)  by  which 
the  rule  is  created,  or  (in  case  it  is  adopted  merely)  is  invested 
with  the  force  of  Law. 

''  Source,''  in  the  latter  case,  is  any  record  or  document  from 
which  the  creation  and  purport  of  the  rule  may  be  more  or  less 
accurately  known. 


Quellen  des  Rechts : — 

'*  Die  Rechtswahrheiten,  welche  bei  einem  Volke  gelten,  sind 
nicht,  wie  wir  sagen,  d  priori  erkennbar,  rein,  allgemein,  noth- 
wendig,  in  der  getunden  Vernunft  gegeben,  gewissermassen  ange- 
baren,  wissenschaftlich  (im  strengen  Sinne  des  Worts).  Der 
wirkliche  Zustand  ist,  wie  wir  sagen,  d  posteriori,  empirisch, 
nach  Zeit  und  Ort  verschieden,  zufallig  durch  eigene  und  fremde 
Erfahrung  von  Thatsachen  zu  erlernen,  geschic/Ulich,  {im  vollen 
Sinne  des  Worts)."     Hugo,  Enc.  p.  19. 

Law  is  not  knowable  a  priori,  but  is  bottomed  in  principles 
which  are  obtained  historically ;  i.e.  by  experience— one's  own,  or 
that  of  other  people. — Marginal  Note, 
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LECTURE  XXX. 

Ik  a  former  Lecture  I  eDdeavonred  to  explain  or  indicate 
the  respective  natures  and  the  mutual  relations,  of  the  three 
disparate  distinctions  which  I  will  now  enumerate :    \ 

1st.  The  distinction  between  written  or  promulged  law 
«  and  unwritten  or  unpromulged  law,  in  those  improper  senses, 
annexed  to  the  opposed  epithets,  which  are  styled  their ^irrt- 
dical  senses :  or,  between  law  proceeding  immediately  from 
B  sovereign  or  supreme  maker,  and  law  proceeding  imme- 
diately from  a  subject  or  subordinate  maker  (with  the  au- 
thority of  a  sovereign  or  supreme).      ' 

2dly.  The  distinction  between  statute  law,  and  judiciary 
(or  judicial)  law,  or  between  law  established  by  its  imme- 
diate author  as  directly  and  properly  exercising  I^slative 
functions,  and  law  established  by  its  immediate  author  as 
directly  and  properly  exercising  judicial  functions. 

Sdly.  The  distinction  between  written  law; -and  unwritten 
law,  in  those  more  proper  senses,  annexed  to  the  opposed 
epithets,  which  are  styled  Clieir  fframmatical  or  literal 
senses. 

From  the  natures  and  relations  of  the  three  distinctions 
which  I  have  now  enumerated,  I  passed  to  the  distinction 
between  written  and  unwritten  law,  which  is  made  by  Sir 
Matthew  Hale  and  Sir  William  Blackstone ;  who  apparently 
intend  the  distinction  between  written  and  unwritten  law, 
in  the  Juridical  meanings  of  the.  terms ;  but  who  seem  to 
blend  and  confound  this  last-mentioned  distinction  with  the 
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utterly  disparate  distinction  between  written  and  unwritten 
law,  in  the  grammatical  senses  of  the  expressions. 


Having  briefly  recalled  to  your  recollection  these  distinc- 
tions, I  will  now  suggest  the  subjects  of  the  present  lecture. 

Every  Positive  Law,  obtaining  in  any  commu-  Powtive 
nity,  is  a  creature  of  the  Sovereign  or  State: 
having  been  established  immediately  by  the  monarch  or 
wpreme  body^  as  exercising  legislative  or  judicial  functions ; 
or  having  been  established  immediately  by  a  subject  indivi- 
dual or  body,  as  exercising  rights  or  powers  of  direct  or 
judicial  legislation,  which  the  monarch  or  supreme  body  had 
expressly  or  tacitly  conferred. 

But  though  every  positive  law  exists  a%  positive  law 
through  the  position  or  institution  given  to  it  by  a  sove- 
reign government,  it  is  supposed  by  a  multitude  of  writers 
on  general  and  particular  jurisprudence,  that  there  are  posi- 
tive laws  which  exist  as  positive  laws,  independently  of  a  so- 
vereign authority. 

The  kinds  of  positive  law,  to  which  this  independent  ex- 
istence is  the  most  frequently  attributed,  are  the  following : 

1®  Customary  law :  or,  the  positive  law  which  is  made 
by  its  immediate  authors  on  customs  or  mores : — 

2®  The  positive  law  which  is  made  by  its  immediate  au- 
thors on  opinions  and  practices  of  private  lawyers  : — 

8®  The  law,  which,  as  forming  a  part  (or  as  deemed  to 
form  a  part)  of  every  system  or  body  of  positive  law,  is 
atyled  natural  or  universal. 

To  shew  the  falsity  of  the  supposition  in  question,  through 
a  brief  examination  of  the  natures  of  these  three  kinds  of 
law,  is  the  main  object  of  the  present  lectiure.  The  nature 
of  customary  law,  of  law  formed  on  opinions  of  private 
lawyers,  and  of  natural  law  (as  a  kind  of  positive  law),  are 
therefore  its  principal  subjects :  And  to  these  subjects  I  will 
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now  address  myself  in  the  order  in  which  I  have  annoanoed 
them. 

Cugtaaarj  Independently  of  the  position  or  establishment 
^^"  which  it  may  receive  from  the  sovereign,  the  rule 

which  a  Custom  implies  (or  in  the  observance  of  which  a 
custom  consists)  derives  the  whole  of  its  obligatory  force 
from  those  concurring  sentiments  which  are  styled  public 
opinion.  Independently  of  the  position  or  establishment 
which  it  may  receive  from  the  sovereign,  it  is  merely  a  rale 
morally  sanctioned,  or  a  rule  of  positive  (or  actual)  rnQrality*.  : 
It  is,  properly,^  maribus  constituium.  It  prgperly  obtains 
as  a  rule  through  the  ebnsetuM  utentium  ;  its  only  source  or  '' 
its  only  authors,  are  those  who  observe  it  spontaneously;  or 
without  compulsion  by  the  state. 

Now  a  merely  moral,  or  merely  eutstomaty  rule^  may  take 
I.        the  quality  of  a  Uyal  rule  through  direct  or  judicial  legisla- 
tion.  ■'■"■";'■'■  ^  "'•... 

On  the  first  of  these  suppositions,  the  legal  rule^  which 
is  derived  from  the  customary,' is' Staitute  Law:  and  it  is 
styled  statute^  and  not  customary  law;  although  it  is  made, 
by  its  immediate  author,  on  a  pre-existing  custom.-  'For 
since  he  utters  it,  openly  and  professedly,  as  and  for  a  po- 
sitive law,  no  one  confounds  the  source  of  the  positive  litw 
itself  with  the  source  of  tke  customary  rule  on  which  it  is 
shaped  by  the  legislator. 

'  On  the  second  of  these  suppositions,  the  legal  rule  which 
is  derived  from  the  customary,  is  a  rule  of  jwUciary  lawl 
But  though,  us  a  rule  of  judiciary  law,  it  is  not  less  positive 
law  than  it  would  be  if  it  were  a  statute,  it  often  is  deemed 
law  emanating  from  custom,  or  jus  moribus  constitutum.  For 
since  the  judicial  legislator  is  properly  acting  judicially, 
and  therefore  abstains  naturally  from  the  shew  of  legisla- 
tion, he  apparently  applies  a  pre-existing  rule,  instead  of 
making  and  applying  a  new  rule.  And  as  the  pre-existing 
rule  which  he  appears  to  apply  is  apparently  the  customary 
rule  on  which  -  he  shapes  the  positive^  the  source  of  that 
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customary  rule,  and  the  source  of  the  positive  law  which  he 
Yirtually  establishes,  are  not  uufrequently  confounded. 

Customary  law  (as  a  kind  of  positive  law)  is  therefore 
judiciary  law  shaped  upon  customs.  As  merely  customary 
law,  or  as  merely  positive  morality,  it  comes  immediately 
from  the  subject  members  of  the  community  by  whom  it 
was  observed  spontaneously  or  without  compulsion  by  the 
State:  but,  a« /^emVtt;^  law^  it  comes  immediately  from  the 
sovereign,  or  subordinate  judges  who  transmute  the  moral 
and  imperfect,  into  legal  and  perfect  rules. 

And  this  very  same  account  of  the  generation    o^nenitiaa 
of  customary  law,  is  rendered  by  Cicero,  with  ^^JJ'^J"*^ 
more  of  precision  than  is  commonly  met  with  in  ^^^^'"^ 
his  writings.    If  we  reject  the  talk  about  nature^  and  allow 
for  his  habit  or  trick  of  sacrificing  precision  to  euphony,  we 
shall  find,  in  the  following  passage,  a  correct  statement  of 
the  origin  of  customary  law.    ''  Justitise  initium  est  a  natara 
profectum.     Deinde  qusedam  in  consuetudinem  ex  utilitatis 
ratibne  venerunt.     Postea  res,  et  a  natura  profectas,  et  a 
consuetudine  probatas,  leyum  metus  et  religio  sanxit.*' 

But  though  this  account  of  the  matter  is  pal-  fSS™*^ 
pably  true,  it  is  commonly  supposed  by  writers  ^^^UJJi 
on  jurisprudence  (Roman,  English,  Gferman,  and  ^^* 
others)  that  law  shaped  upon  customs  obtain^  as  positive 
law,  independently  of  the  sanction  adjected  to  the  customs 
by  the  State.  It  is  supposed  for  example  by  Hale  and 
Blackstone  (and  by  other  writers  on  English  jurisprudence) 
that  all  the  judiciary  law  administered  by  the  Common  Law 
Courts  (excepting  the  judiciary  law  which  they  have  made 
upon  statutes)  is  custotnary  law :  and  that  since  this  cus- 
tomary law  exists  as  positive  law  by  force  of  immemorial 
usage,  the  decisions  of  those  Courts  have  not  created,  but 
have  merely  expounded  or  declared  it. 

The  following  are  a  few  specimens  of  the  numerous  falsi- 
ties and  inconsistencies  with  which  this  hypothesis  is  preg- 
nant. 
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JU  the  customs  immemorially  carrent  in  the  nation  are 
not  legally  binding.  But  aU  these  customs  would  be  legally 
binding,  if  the  positive  laws,  which  have  been  made  upon 
some  of  them,  obtained  as  positive  laws  by  force  of  imme- 
morial usage. 

Positive  law  made  upon  custom  is  often  abolished  by 
Parliament  or  by  judicial  decisions.  But  supposing  it  ex- 
isted as  positive  law  by  virtue  of  the  eanaeMus  utentium^  it 
could  not  be  abolished,  conformably  td  that  supposition, 
without  the  consent  and  authority  of  these  its  imaginary 
founders. 

According  to  the  hypothesis  in  question,  customary  laws 
are  not  positive  laws  until  their  existence  as  wch  is  dedared 
to  the  people  by  decisions  of  the  Common  Law  Courts.  But 
if  they  existed  as  positive  laws,  because  (he  people  had  ob- 
served them  as  merely  customary  rules,*  such  decisions  would 
not  be  necessary,  preliminaries  to  their  existience  in  the 
former  character ;  since  the  people  would  know  their  exist- 
ence as  positive  laws,  without  the  testimony  of  the  judges. 

If  all  our  customary  laws  have  obtained  from  time  imme^ 
morial,  all  of  them  may  have  obtained  from  the  very  ban- 
ning of  the  community.  But  many*  of  the  subjects  about 
which  these  laws  are  conversant,  (as,  for  example,  bills  of 
exchange,)  had  no  existence  till  times  comparatively  recent. 
The  imaginary  authors,  therefore,  of  these  immemorial  laws, 
legislated  with  a  spirit  of  prophecy,  and  on  matters  which 
could  not  have  concerned  them. 

There  is  much  of  the  judiciary  law,  administered  by  the 
Common  Law  Courts,  which  has  not  been  fornoied  upon  im- 
^niemorial  custom,  or  upon  any  custom :  much  of  it  having 
been  made  in  recent  times,  on  customs  of  recent  origin; 
and  much  of  it  having  been  derived  by  its  authors,  the 
Judges,  from  their  own  conceptions  of  public  policy  or  expe- 
diency. 

Finally,  the  hypothesis  seems  to  be  restricted  to  the  rules 
of  jadiciary  law  which  are  administered  by  the  Common 
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Law  Courts ;  though  if  all  the  judiciary  law  administered 
by  ihem^  must,  as  judiciary  law,  be  deemed  customary  law, 
the  hjrpothesis  ought  to  be  extended  to  all  the  judiciary  law 
administered  by  the  other  tribunals. 

The  notion  that  customary  law  obtains  as  po-  nMpienaent 

•  .•        1         I  •   A  r  a1  a      a'  notion  about 

sitive  law  by  virtue  of  the  consensus  utenhum,  was  jMUue  of 
manifestly  derived,  by  modern  writers  on  juris-  ^H^'^l^ 
prudence,  from  a  passage  in  Justinian's  Pandects.  ^^^^ 
The  effect  of  the  passage  in  question  may  be  stated  3^*"  ^•"* 
thus: 

*'  A  custom  long  observed  by  the  Roman  People,  is  equi- 
valent to  a  lex  or  statute  which  the  people  formally  esta- 
blish. For  the  toritten  statute  is  legsJly  binding,  because 
the  Sovereign  People,  by  certain  formalities^  manifest  their 
pleasure  that  it  shall  legally  bind. 

"  And  the  unwritten  custom  is  also  a  positive  law,  inas- 
much as  the  people,  by  their  observance  of  it,  manifest  their 
pleasure  that  it  shall  be  a  positive  law." 

The  passage  itself  runs  in  the  following  manner : 

'"Inveterata  consuetude  pro  lege  non  immerito  custoditur : 
Et  hoc  est  jus,  quod  dicitur  moribus  consHtutum.  Nam  quum 
ipsse  leges  nulla  alia  ex  causa  nos  teneant,  quam  quod  ju- 
dicio  populi  receptae  sunt,  merito  et  ea,  quse  sine  ullo  scripto 
populus  probavit,  tenebunt  omnes.  Nam  quid  interest,  po- 
pulus  suffrayio  voluntatem  suam  declaret,  an  rebus  ipsis  et 
factis?''* 

Now  the  position  maintained  in  this  passage,  confounds 
two  sets  of  objects  which  are  widely  and  obviously  different. 
It  confounds  acts  of  the  Roman  people,- in  its  collective  and 
sovereign  capacity,  with  acts  of  its  members  considered  se- 
verally, and  as  subjects  of  the  sovereign  whole.  The  laws 
which  were  made  by  the  people  in  its  collective  and  sove- 
reign capacity,  were  broadly  different  from  the  customary 
rules  which  were  observed  spontaneously  by  its  several  and 

•  Dig.  1.  3.  32. 
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subject  members.  The  former  were  panHve  Law.  The 
latter  bad  not  the  effect  of  positive  Law^  antil  they  were 
adopted  as  suck  by  the  collective  and  sovereign  people,  or 
by  those  to  whom  it  had  delegated  legislative  or  judicial 
powers. 

Again :  The  position  maintained  in  the  pasaage,  is  this : 
— ^That  a  customary  rule  which  the  people  actually  observes, 
is  equivalent  to  a  kw  which  the  people  establishes  formally ; 
since  the  people  {which  is  the  mwereipm)  is  the  i 
author  of  each. 

Now,  admitting  tliat  the  position  will  hold,  where  Jie 
people  is  the  eoverei^i  how  can  the  position  possibly  apply/: 
where  the  people  is  ruled  by  an  oligarchy,  or  where  it  is  subw^ 
ject  to  a  jDOiiarch  ?  There,  laws,  established  formally  by  the  ^^ 
sovereign  one  or  few,  are  not  established  by;. the  ^Bubject 
many.    And,  on  the  other  hand,  customs  observed.  8po% 
taneously  by  the  subject  people,  are  not  the  production  of 
the  monarch,  or  of  the  sovereign  body. 

During  the  virtual  existenoe  of  the  Roman  CommoMweaUk^ 
the  position  maintained  in  the  passage  might  have  been  plau- 
sible. But  it  is  strange  that  the  author  of  the  passage^^  (who 
lived  under  Hadrian  and  the  Antohines,)  did  not  perceive 
its  absurdity.  He  must  have  known  that  the  Roman  World 
was  virtually. governed  by  a  monarch ;  and  that  laws  estav  V^| 
blished  formally  by  that  virtual  monarch,  and  customs. ob-;.^ 
served  spontaneously  by  the  subject  Roman .  community,  ^i^ 
could  not  be  referred  (in  any  sense  whatever)  to  one  and  ',./i, 
the  same  source.  ■/ ■ 
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And  here  I  would  remark,  by  the  bye,  that  ike  juridical  ■:.';■ 
meaning  of  the  terms  ''written  and  mwritten  Law"  arose  . \; 
from  a  misconstruction,  by  modem  Civilians^f.the  passage  /■.;■ 
which  I  have  read  and  examined.^  /The  niisconstruction  is  \.^f^ 
scarcely  credible ;  since  customary  law  and  staitute  law  are  ^^^ 
expressly  referred  by  the  passage  to  one  and  the  same  source  >::  ^ .  v^ 
namely ,'the  sovereign  Roman  People.    It  therefore  is  mani- 
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fert,  that  the  term  *'jus  scriptum  "  is  used  by  the  author  of 
the  passage,  in  the  grammatical  or  literal  sense.  It  is  applied 
to  the  ieffes  passed  by  the  Roman  populus,  because  they  were 
committed  to  writing,  at  the  time  of  their  origin,  by  the 
authority  of  their  immediate  maker.  And  these  leyes  are 
opposed^  (under  the  name  of^'t^  scriptum^  to  customary  laws ; 
£«oen»e  the  latter  (in  so  far  as  they  originated  in  the  con- 
sensus utentium)  originated  sine  scripto. 

The  qpinion  maintained  in  this  passage,  con-  BbekitoMri 
oeming  tiie  source  of  customary  law,  is  adopted,  «o%iui. 
I^V  with  much  commendation,  by  Sir  William  Blackstone ;  who 
tC/  also  adds  to  that  ancient  and  prevalent  opinion,  a  notion 
about  customaiy  law,  which  perhaps  originated  with  himself. 
He  says  expressly j  or  says  by  necessary  implication, ''  thai 
if  much  of  the  positive  law  obtaining  in  any  community  be 
eusUmary  law^  the  people  of  that  community  is  Sifree  peo« 
pie:  which  means,  (if  it  means  anything,)  that  the  80V6« 
rdgn  government  of  that  community  is  wholly  or  partially 
a  popular  government.  • 

^Xm,"  he  remarks,  (after  he  has  cited  the  passage,) — 
thus  did  they  reason,  while  Rome  had  aome  remains  of  her 
1^^'  fireeddm.  And,  indeed,  it  is  one  .of  the  characteristic  fnarks 
^..v  ai  English  liberty,  that  our  common  law  depends  upon  cus- 
l^/^.'  tom;  which  carries  this  internal  evidence  of  fireedom  along 
'^.;i'  with  it,  that  it  was  probably  introduced  by  the  voluntary 
^'      consent  of  the  people." 

H      . "  Now  customary  law  (as  positive  law)  is  established  by 

f^'.     the  sovereign.    And,  consequently^  whether  it  be  introduced 

I        (or  not)  by  the  consent  of  the  people,  depends  upon  the  form 

r       of  the  government.     If  the  people  are  the  sovereign,  or  if 

\       they  share  the  sovereignty  with  one  or  a  few,  customary  law 

(jSke  otiker  law)  is,  of  course,  introduced  by  their  consent  (in 

the  strict  acceptation  of  the  term) :  the  people  solely  (or  the 

people  with  the  monarch  or  oligarchs)  being  its  immediate 

or  ul^mate  authors.     But  if  the  people  have  no  share  in 

the  sovereignty,  they  have  no  part  whatever  in  the  intro- 


I*--- 


;  *. 


,< 


*;■ 


•J".'-/ 


228:  LECTURES   ON 

duction  of  positive  law,  be  it  customary  or  other.  In  ihe 
larffe  sense,  indeed,  of  the  term  ''  conisent/'  customary  law 
(like  otker  law)  is  truly  introduced  by  their  consent,  although 
the  government  be  a  monarchy  or  oligarchy ;  since  they  con- 
sent to  the  existence  of  the  government,  and  of  the  laws  es- 
tablished by  the  government,  because  they  are  determined 
by  fear,  or  by  some  other  inducement,  to  yield  the  govern- 
ment their  obedience. 

And  under  monarchies  or  oligarchies,  as  well  as  under 
governments  purely  or  partially  popular,  much  or  most  of  the 
law  which  obtains  in  the  community  is  (commonly)  ens- 
tamary  law.  So  that  if  customaiy  law  be  a  mart  o/Jreedom; 
(or  show  that  the  government  of  the  community  is  purely  ;^ 
or  partially  popular,)  monarchies  and  oligarchies  are;  com- 
monly democracies,  or  commonly  partake  of  the  democratical 
form.  I  would  therefore  submit,  that  we  cannot'argue  that 
the  people  are  free  because  their  law  is  customary.  Though 
if  we  know  aliunde  that  the  people  are  free,  we  may  conclude 
that  their  law,  whether  customary  or  not,  was  introduced 
by  their  consent. 

'  Sir  William  Blackstone's  meaning  may  have  been  this : — - 
That  the  antecedent  customs,  which  are  the  ffroundiccrJt' of 
customary  law,  are  necessarily  introduced  by  the  consent  of 
the  people :  Or,  in  other  words,  are  necessarily  consonant  to 
their  interests  or  wishes. 

But  even  this  is  false.  ^ 

If  the  people  be  enlightened  and  strong,  custom,  like  law, 
will  commonly  be  consonant  to  their  interests  and  wishes. : 

If  they  be  ignorant  and  weak,  custom,  as  well  as  law,  will 
commonly  be  agunst  them. 

'  Daring  the  Middle  Ages,  the  body  of  the  people,  through-, 
out  Europe,  were  in  the  serf  or  slavish  condition.  And  this 
slavish  condition  of  the  body  of  the  people,  originated  in 
tustom :  Although  the  imperfect  rights  which  custom  gave 
to  their  masters,  together  with  the  imperfect  obligjitioDs 
irfaich  custom  imposed  on  themselves,  were  afterwards  eur 
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foroed  by  Law  of  which  that  custom  was  the  basis.  In 
various  parts  of  Europe,  the  people  have  gradually  escaped 
from  the  servile  condition  through  successive  acts  of  the 
l^slature.  So  that  the  body  of  the  people,  in  many  of  the 
European  nations,  have  been  released,  by  direct  legislation^ 
from  the  servile  and  abject  thraldom  in  which  they  had  been 
held  by  custom,  and  by  law  framed  upon  custom. 

In  Rome,  the  absolute  dominion  of  ih^  paterfamilias  over 
his  wife  and  descendants,  arose  from  custom  and  consequent 
customary  law,  and  was  gradually  abridged  by  direct  legis- 
lation :  namely,  by  the  edicts  of  the  Praetors,  the  laws  of 
the  People,  and  the  edictal  constitutions  of  the  Emperors. 

Let  us  turn  our  eyes  in  what  direction  we  may,  we  shall 
find  that  there  is  no  connection  between  customary  law,  and 
the  well-being  of  the  many. 

In  spite,  then,  of  the  grandiloquous  talk  by  which  it 
has  been  extolled  and  obscured,  customary  law  has  no* 
thing  of  the  magnificent  or  mysterious  about  it.  It  is  but 
h  species  oi  judiciary  law,  or  of  law  introduced  by  sovereign 
or  subordinate  judges  as  properly  exercising  their  judicial 
functions.  And  it  difiers  from  other  species  of  the  same 
kind  of  law  merely  by  this  peculiarity :  that  it  is  formed 
or  fashioned  by  the  judges,  who  are  its  somt^es  or  imme- 
diate authors,  upon  pre-existing  rules  observed  spontane- 
ously, or  wholly  deriving  their  imperfect  obUgatoty  force 
from  the  religious  or  moral  sanctions. 

The  motives  which  determine  its  authors  to  adopt  these 
rules  as  law,  are  numberless. 

But  (generally  speaking)  the  mere  pre-existence  of  the 
customs  upon  which  the  law  is  moulded,  is  amonyst  those 
motives,  if  not  the  only  one.  For,  if  the  habits  and  expec- 
tations of  the  community,  or  of  the  influential  classes  of  the 
community,  have  been  accommodated  to  a  given  custom. 
Hat  is  a  strong  reason  for  erecting  the  custom  into  Law, 
provided  that  the  adjection  of  the  legal  sanction  would  give 
to  the  custom  additional  efficacy  or  force. 
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From  whence  it  follows  that  Custom  (or  rather  the  plea- 
raie  of  those,  in  whose  observance  or  practice  custom  con- 
sists) is  am  ongst  the  most  frequent  of  the  causes  of  Law, 
although  it  is  not  a  source  or  fountain  of  law  (taking  those 
t^rms  in  their  strict  signification).* 


yg^.^^'         The  laws  or  rules  styled  customary,  may  be  di- 
■ad    vided  into  two  classes : — ^Those  which  are  enforced 


^  .■'■ 

i;^  prooi  by  the  tribunals,  without  proof  of  their  existcfnoe ; 

and  those  which  must  be  proved,  before  the  tribunals  will 
enf<NK»  them.  ^    ,    i^ 

i.  Laws  of  rules  of  the  former  class,  are  styled  notorious. 

Or  it  is  said  that  the  tribunals  take  judicial  notice  of  them ; 
or  that  the  tribunals  are  coi^scious,^M&c»a£^  of  their  exist- 
ence. 

;  ^  The  division  which  I  have  now  stated,  must  not  be  con- 
founded  with  the  division;  of  laws  into  general  and  parti- 
cular. General  Laws  or  Rules  (or  as  they  are  sometimes 
styled  Com$non  Laws  or  Rules)  obtain  throughout  the  terri- 
tory .of  the  given  independent  society.  Particular  Laws  or 
Rules  obtain  in  districts ;  or  places,  which  are  portions  of 
that  temtory.. 

This  division  and  the  former  division,  are  disparate  or 
cro^  diyidons. 

For,  first ;  Many  particular  laws  (or  many  of  the  laws 
which  are  restricted  to  districts  or  places)  are  not  customary, 
but  st^itute  laws.  Ai^d  (secondly)  many  laws  which  are  at 
once  particular  and  customary,  are  noticed  judicially  by  the 
tribunak.  Such,  for  instance,  are  the  particular  laws,  styled 
the  custom  of  gavelkind,  which  are  restricted  to  a  certain 
region  of  our  own  country. 

.  ^^^  It  is  remarkable  that  the  Civil  and  Canon  Laws 

a:      :*,  ^tSS^     ^^  obtaining  in  England)  are  ranked  by  Black- 

~'^  BiMinioiie     stone  and  Hale  with  particular  customary  laws*. 

lor  eortoBMr  Inasmuch  as  they  are  not  restricted  to  districts 
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or  places,  but  obtain  as  Law  throughout  the  kingdom,  it  is 
dear  that  they  are  general,  and  not  particular  (taking  the 
terms  in  the  meaning  which  I  have  just  stated).  If  they 
are  particular,  because  they  are  only  applicable  to  particular 
matters  or  subjects  (as  marriage,  testaments,  and  so  on),  it 
follows  that  every  law  is  a  particular  law.  For  no  one  law 
regards  all  the  subjects  about  which  the  aggregate  of  Laws 
is  conversant.  If  they  are  particular,  because  they  are  en- 
forced by  particular  or  peculiar  Courts,  so  is  Equity  parti- 
cular, and  so  are  certain  of  the  Rules  enforced  by  the  ge- 
neral Courts  of  Common  Law.  Each  of  these  Courts  has 
roles  peculiar  to  itself:  the  practice  of  the  Exchequer,  and 
of  the  Common  Pleas,  varying  from  .one  another,  and  from 
the  practice  of  the  King's  Bench. 

The  truth  is,  that  the  Canon  and  Civil  Laws  (as  obtain- 
ing in  England)  are  what  would  be  styled  by  the  Roman 
Jurists  ^*  Htngtdar  r  that  is  to  say,  not  singular,  as  applying 
exclusively  to  peculiar  subjects,  or  as  obtaining  in  districts 
or  places,  but  as  not  harmonizing  or  being  homc^eneous 
with  the  great  bulk  of  the  system. 

This  want  of  harmony  or  consistency  with  the  great  bulk 
of  the  system,  the  Roman  Lawyers  denote  by  a  very  odd 
expression :  "  inelegantia  jurist*  Now  the  Canon  and  Civil 
Laws  (as  they  obtain  in  England)  may  be  nngtdar  or  inde- 
gant^  but  they  are  not  less  portions  of  the  general  law  of 
the  land  than  Common  Law  or  Equity. 

The  division  of  laws  into  general  and  particular,  I  shall 
consider  in  a  future  Lecture.  With  reference  to  my  pre- 
sent purpose,  ^particular  customary  law  is  not  distinguish- 
able from  a  general,  provided  it  belong  to  that  class  of  cus- 
tomary laws  of  which  the  tribunals  are  judicially  conscious 
or  informed,  and  which  they  will  enforce  without  -proof  of 

•  "  Scd  et  in  hac  specie  divus  VespasianuB,  iDelegaiiti&  juris  motus, 
restituit  juris  gentium  regulam,**  etc. 

*'  Sed  postea  divus  Hadrianus  iniquitat«  rei  et  inelegantia  juris  motos, 
restituit,"  etc.— GfltW,  lib.  i.  §  86. 
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their  existence.  Those  partiatlar  customary  laws  of  which 
the  tribunals  are  not  judicially  informed,  I  shall  consider 
afterwards.  For  to  them,  many  of  the  remarks  immediately 
following  wiU  not  apply. 

Jot  pnidMi.        Froni  Customary  Law,  I  pass  to  positive  law 
•     «»i»-  ^hich  is  made  by  its  immediate  authors  on  opi- 


Mted  toWiM  nions  and  practices  of  private  lawyers.  Law  of 
~^£,^|^*  this  kind  is  named  by  the  Roman  Lawyers  jui 
2^^^  prudentibua  companium;  law  constructed  by  pri- 
'^^^nf^^  vate  jurisconsults  respected  for  their  knowledge 
and  judgment. 

.  Tb6  remarks  which  I  have  applied  to  the  law  styled  CKt- 
tomary,  will  apply  (with  a  few  variations)  to  that  imaginaiy 
law,  which  is  supposed  to  emanate  from  the  Aucioritaa  pru- 
dentum^  or  from  the  opinions  of  private  lawyers  dminent  for 
their  knowledge  and  ability* 

By  the  Roman  Lawyers,  these  merely  private  though  re- 
spected jurisconsultis  9aettj\e6rConditare9  or  founders  of  law. 
And  by  modem  Civilians  generally,  and  apparently  by  the 
Roman  Lawyers,  they  are  deemed  the  sources  of  the  law, 
or  the  immediate  authors  of  the  law,  which  really  was  formed 
upon  their  opinions  by  legislators  or  judges.  Positive  Law 
of  the  kind  in  question,  as  well  as  the  positive  law  formed 
upon  custom,  has  therefore  been  thought  to  obtain  as  posi- 
tive law,  independently  of  sovereign  authority. 

But  merely  private  jurisconsults,  respected  for  their  know- 
ledge and  judgment,  are  not  conditares  or  founders  of  Law, 
although  the  weight  of  their  opinions  may  determine  otAers 
to  found  it.  If  their  opinions  determine  the  legislator,  the 
influence  of  those  opinions  is  a  remote  cause  of  the  Law,  of 
which  the  Legislator  himself  is  exclusively  the  immediate 
cause,  or  is  exclusively  the  source.  But  any  inducement  what- 
ever, leading  the  legislator  to  establish  the  Law,  were  just 
as  much  a  remote  cause  of  its  establishment  as  the  opinions 
b^  which  he  is  guided.     Justinian  legislated  by  the  advice 
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of  TriboniaD.  He  also  legislated  at  the  instance  of  his 
Empress.  And  the  blandishments  of  the  wife,  as  well  as 
the  responses  of  the  legal  oracle  were  remote  causes  of  laws 
emanating  from  the  Emperor  as  their  source. 

Nay,  the  writings  of  private  lawyers  are  not  law,  although 
it  be  declared  by  the  legislator  that  they  shall  thereafter  be 
law.  For  they  are  not  law,  as  being  the  production  of  the 
writers,  but  by  virtue  of  the  Legislator's  adoption.  Such, 
for  example,  is  the  case  with  those  excerpts  from  the  writings 
of  jurists,  of  which  Justinian's  Digest  is  almost  exclusively 
composed.  As  forming  pai*ts  of  those  writings,  they  were 
not  law ;  but  as  compiled  and  promulged  by  Justinian,  they 
took  the  quality  of  law  immediately  proceeding  from  the 
sovereign. 

**  Quicquid  ibi  scriptum,  hoc  nostrum,  et  ex  nostra  vo- 
luntate  oompositum." — Such  is  the  language  of  Justinian 
himself  when  speaking  of  the  excerpts  in  the  act  confirming 
the  compilation. 

If  a  judicial  decision,  introducing  a  new  rule,  be  sug- 
gested by  the  opinion  of  a  private  lawyer,  his  opinion  is  a 
remote  causey  but  is  not  the  source  of  the  rule  which  the 
decision  introduces.  The  source  or  immediate  author  of  the 
new  rule  of  law,  is  that  Sovereign,  or  that  subordinate  judge, 
whose  decision  is  determined  by  the  authority  of  the  legal 
sage. 

Under  the  Commonwealth,  the  opinions  of  a  Roman  Ju- 
risconsult derived  the  whole  of  their  weight  from  the  esti- 
mation in  which  he  was  held  on  account  of  his  knowledge 
and  judgment.  His  opinions  naturally  influenced  the  de- 
cisions of  the  tribunals,  but  the  tribunals  were  not  obliged 
to  follow  them. 

•But,  according  to  an  obscure  story  told  in  the  Digests, 
the  tribunals  were  instructed  (under  Augustus,)  to  take  the 
Law,  in  doubtful  cases,  from  certain  jurisconsults  who  were 
appointed  by  the  Legislature  to  expound  it.  Now,  if  this 
story  be  true,  these  jurisconsults  (''  quibus  permissum  erat 
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Jura  candere'')  were,  in  truth,  judges  of  Law.  They  formed 
an  extraordinaiy  tribunal  to  which  the  ordinary  judges  were 
bound  to  defer. 

And,  on  that  supposition,  their  responses  were  judicial* 
decisions,  and  not  the  opinions  of  merely  private  juriscon- 
sults. 

<   The  story;  however,  is  beset  with  inexplicable  difficulties. 
.   It  is  most  probable,  that  the  responses  and  writings  of 
jurisconsults^  were  never  sources  of  Law :  Although  they 
acquired  the  influence  which  the  opinions  of  the  instructed    .: 
and  expert  will  naturally  obtain.  •    '.     ;/:\v«.'^ 

If  an  ignorant  and  incompetent  judge  be  swayed  by  the ;  f  ^c| 
opinions  of  a  learned  and  able  advocate,  the  law,  whidi  his  :^^ 
r  decisions  might  introduce,  are  its  law.    It  would  flow  from  ;^ 

i^ ,       Aim,! sMirom  its  source  or  imnsed)ate  author,  although  the'   /^ 
^t;t  V  bib^  enabling  him  to  decide,  would  l)e:  poured  into    ;'| 

'^.      his  mind  by  the  learned  advocate  .who  predominated  oveif     ":; 
o?|      him  from  the  bar  of  his  own  tribunal. 

-  The  law  introduced  by  judges  on  the  authority  of  private 
jurisconsults,  and  the  law  which  they  make  and  mould 
upon  pre-existing  .custom,  are  merely  species. of  the  same 
kind.  Both  are  judiciary  law,  or  law  introduced  obliquely ; 
and  the  only  difference  between  them  lies  in  their  causes ; 
The  opinions  and  authority  of  jurisconsults  being  a  cause  of 
the  one,  as  pre-existing  custom  is  a  cause  of  the  other* 
In  the  Roman  Law,  the  two  species  are  durt;inguished  by 
distinct  names;  .  The  one  is  styled '  **jus  moribus  constiiu^ 
Ami;'' the  other  is  styled  **jus  compositim  d prudentiius*' 
OTjus  civile  (in  the  narrowest  acceptation  of  the  term)!.  .  / 
In  the  language  of  our  own  law,  the  two  species  (though 
distinct)  are  not  distinguished  by  distinct  names.  For  all 
judicial  decisions  which  serve  as  precedents,  are  consideved 
as  evidence  of  Law  established  by  Custom.  And,  by  conse? 
•sequence,  all  judiciary  law  (though  its  coMtses  are  various)  is 
named  after  the  source  from  which  it  is  feigned  to  emanate. 
AU  of  it  is  styled  customary  law. 
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In  neither  system,  does  statute  law,  or]  law  established 
directly,  take  various  names  in  respect  of  its  various  causes. 
Whether  it  be  made  upon  pre-existing  custom,  or  whether 
(as  often  happens)  it  be  made  (in  effect)  by  lawyers,  it  is 
considered  as  emanating  from  the  legislator  who  is  its  im- 
mediate author,  and  is  named  accordingly.  For,  here,  the 
source  is  more  obvious  than  where  the  law  is  judiciary ;  and 
the  confusion  of  the  sources  with  the  remote  causes  of  law, 
is  consequently  avoided. 

The  jus  a  prudentibus  conipositum  (though  not  marked, 
with  us,  by  a  distinct  name)  is  not  a  stranger  to  our  own 
law. 

For  example;  much  of  the  law  in  my  Lord  Coke's 
writings,  consists  (in  the  language  of  Hale)  ''  of  illations 
made  by  the  writer  upon  existing  law*/'  much  of  it,  of  posi- 
tions and  conclusions  founded  upon  the  writer's  notions  of 
general  Utility.  For  (as  he  says  himself  over  and  over  again) 
** argumentum  ah  inconvenienti  plurimum  valet  in  lege."  And, 
undoubtedly,  many  of  these  illations  and  conclusions  of  this 
most  illustrious  of  our  prudentes,  have  served  as  the  basis 
of  judicial  decisions,  and  have  thus  been  incorporated  with 
English  judiciary  law. 

.  The  only  difference  (in  this  respect)  between  our  own  and 
the  Roman  Law,  lies  in  the  different  turns  given  to  the  ex- 
pression. 

With  the  Romans,  judiciary  law,  bottomed  in  such  illa- 
tions and  conclusions,  would  at  once  be  referred  to  its  re- 
mote cause.  It  would  be  styled  jus  a  prudentibus  compo- 
situm. 

With  us,  the  authority  of  the  prudentes  is  affectedly  sunk ; 
and  the  judicial  decisions,  really  framed  upon  their  opinions, 
are  considered  declarations,  of  Law  establislied  by  immemo- 
rial custom. 

Again :  Much  of  the  law  of  real  property  is  notoriously 
taken  from  opinions  and  practices,  which  have  grown  up, 
and  are  daily  growing  up,  amongst  conveyancers.     And,  I 
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may  observe,  that  the  body  of  eminent  conveyancers  for 
the  time  being,  is  a  partial  picture  (in  little)  of  that  body 
of  eminent  jurisconsults  who  (at  any  given  period)  were  the 
prudefUes  in  ancient  Rome.  Neither  the  eminent  convey- 
ancers, nor  the  prudentes,  can  be  considered  as  sources  or 
authors  of  Law.  But  the  opinions  of  both,  as  determining 
the  decisions  of  the  tribunals,  may  be  considered  as  causes 
of  that  law,  which  (in  spite  of  the  puerile  fiction  about  im- 
memorial usage)  is  notoriously  introduced  by  judges  acting 
in  their  judicial  capacity. 

With  r^ard  to  the  responses  of  the  jiurisconsults,  to 
whose  opinions  the  tribunals  were  bound  to  defer,  I  re* 
marked  (in  a  former  lecture),  that  the  responses  of  these 
jurisconsults,  when  given  in  answer  to  the  inquiries  of  the 
tribunals,  were  properly  judicial  decisions : — judicial  deci- 
sions of  extraordinary  judges,  who  were  appointed  by  the 
sovereign  to  determine  questions  of  Law,  wheu  the  ordinary 
judges  should  find  themselves  at  a  fault. 
'  Consequently,  the  authors  of  these  responses  were  pro- 
perly ^irm  cojm&Vot^^.  ''Nam  ets  hoc  majestas  imperialis 
permisit." 

Whether  such  extraordinary  referees  were  ever  really  ap- 
pointed, is  one  of  the  most  difficult  questions  which  the  his- 
tory of  the  Roman  Law  presents. 

Strictly  speaking,  customs,  or  writings  and  opinions  of 
lawyers  are  Law  in  so  far  as  they  have  been  recognised  by 
judicial  decisions,  and  no  further.  As  we  have  already  shewn, 
there  can  be  no  law  without  a  judicial  Sanction,  and  until 
a  custom  has  been  adopted  as  Law  by  (Courts  of  Justice,  it 
is  always  uncertain  whether  it  will  be  sustained  by  that 
sanction  or  not. 

Where,  however,  the  positions  of  a  legal  writer  have  been 
in  part  adopted,  the  rest  of  his  doctrines  are  ordinarily  con- 
sidered as  Law,  in  so  far  as  they  are  related  by  consequence 
or  analogy  to  that,  which  has  been  actually  recognized.  In 
consequence  of  this  relation,  it  is  probable  that  it  tci/l  be 
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recognized  should  a  question  ever  arise,  aud  it  is  therefore 
acted  upon  with  almost  as  much  assurance  as  if  it  had  ac- 
tually received  the  judicial  approbation.  Strictly  speaking, 
it  is  not  Law,  but  it  probably  wUl  be  Law,  should  the  acts 
which  are  done  iu  pursuance  or  in  contravention  of  it,  be 
evei*  brought  in  question  before  a  Court  of  Justice. 

And  it  must  be  observed,  that  the  probability  of  its  re- 
ceiving such  adoption  increases  with  the  number  of  acts 
which  have  been  done  in  pursuance  of  it.  A  natural  reluc- 
tance on  the  part  of  the  Courts  to  defeat  the  expectations 
which  its  being  regarded  &s  Law  have  begotten,  determines 
the  tribunal  to  adopt  it  almost  independently  of  its  con- 
nexion in  the  way  of  consequence  or  analogy  with  already 
existing  doctrines.  The  authority  of  lawyers,  numerous 
and  experienced,  has  here  great  weight. 


The  •'  jus  quod  natura  inter  omnes  homines  con-  Eztennon  of 
MtituitJ*  the  "jus  moribus  constitutum/*  and  the  erery-r*-^ 
'*jus  a  prudentibus  conditum  sive  composilumj*  oTIaw. 
are  manifestly  in  the  same  predicament.  Each  derives  its 
distinctive  name  from  its  remote  cause  or  one  of  its  remote 
causes.  And  deriving  its  distinctive  name  from  a  cause 
leading  to  its  establishment,  it  is  supposed  to  emanate  frokn 
that  cause  as  from  its  fountain  or  source,  and  to  exist  as 
Law  (strictly  so  called),  independently  of  the  position  or  in- 
stitution which  it  receives  from  the  sovereign  or  state. 

The  grossness  of  this  confusion  of  ideas  may  be  shewn 
briefly  and  clearly  by  a  familiar  example.  In  common  talk, 
though  not  in  technical  language,  an  Act  of  our  own  Par* 
liament  is  sometimes  named  after  the  person  who  proposed 
it  or  introduced  it  as  a  bill.     Now  since  it  derives  its  name 
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from  the  Lord  or  Commoner  who  introduced  it,  and  since 
its  introduction  by  him  was  amongst  the  causes  leading  to 
its  enactment,  it  follows  (by  analogy)  that  he,  and  not  Par- 
liament, was  its  source  or  author.  Grenville  or  £)ldon  was 
clearly  the  eonditor  or  founder  of  Grenville's  or  Eldon's  Act. 
For  is  it  not  catted  Grenville's  or  Eldon's  Act,  and  did  not 
the  introduction  of  the  bill  by  Grenville  or  Eldon  precede 
the  act  of  the  L^islature  ?  > 

sappodtkm        According,'then,  to  the  suppositions  which  I 
^j;^^*^    have  now  examined,  Customary  Law,  and  law. 
■^/J^     formed  on  the  opinions  of  private  lawyers,  oW  \1 
tadt^n^um.  fain  OS  poMive  law  independently  of  sovereignf 
authority.  .  '.  : 

:.  By  .certain  writers  on  general  jurisprudence,  a  aimilar 
supposition  has  been  made::»in  respect  to. aU  law.   . The 
law,  (say  they,)  which  obtains  in  any  oomimunity  is  not 
arbitrary  or  capricious.    It  is  caused  by  the  circumstances  "% 
in  which  the  society  is  placed ;  or  the  sovereign  is  deter-    .':; 
mined  to  make  it,  and  to  make  it  what  it  is,  by  those  very 
circumstances.    The  sovereign,  therefore,  is  not  the  author 
of  Law,  but  merely  dcBcribea  or  defines  Law  already  made 
to  his  hand. 
From  whence  it  follows;  •   ^     > 

That  a  law,  and  the  rMMMi.  which  determines  its  author 
to  make  it,  are  one  and  the  Same  thing :  And  that  if  any 
private  man  conceive  and  describe  a  law,  which  hits  the 
circumstances  in  which  the  society  is  placed;  that* project  of 
W%  is  parcel  of  thelawof  the  land,  and  he  a'  l^^lator  and 
monarch.  -    v.  *^      : 

The  ongia  of  this  absurd  speculation  is  obvious. .  Mucfi 
of  the  positive  law  obtaining  in  any  community  is  Custom 
turned  into  Law  by  the  adjection  of  the  leged  -  sanction. 
Now,  in  this  case,  it  may  be  said,  in  a  certain  sense,  that 
the  sovereign  describes  or  defines  law  pre-existing ;  espe^  • 
cially  if  the  custom,  as  adopted  by  the  sbvereign,  take  the 
sfaape  of  a  statute.    Though  it  is  manifest  that  if  the  sove- 
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reign  merely  described  the  custom,  that  description  would 
not  make  it  Law.  The  description,  completion,  and  correc- 
tion of  positive  morality,  are  as  much  an  end  for  which 
political  government  is  wanted,  as  the  obtaining,  by  its 
establishment,  a  more  cogent  sanction. 

But  the  Sovereign  makes  it  law,  not  by  the  mere  descrip- 
tion, but  by  the  sanction  with  which  he  clothes  it. 
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i7i|»Mi*t  jfu  Ybjou  the  jus  gentium  of  the  older  Roman  Law, 
and  from  the  jus  gentium  or  naturale  of  the  Qaa- 
sical  Jurists,  I  shall  advert  to  a  jus  naturale  (a  mt ram  jus 
naturale !)  which  I  take  the  liberty  of  styling  **  Ulpian's 
Law  of  Nature/' 

In  two  or  three  excerpts  from  XJlpian  which  are  given  in 
the  b^inning  of  the  Pandects,  and  one  of  which  also  occurs 
at  the  beginning  of  Justinian's  Institutes,  he  opposes  to 
ihdi  jus  gentium  whiiAi  tallies  with  the  law  natural  of  the 
modems,  a  certain^  naturale  common  to  man  and  beast: 
— **  Jus  quod  natura  omnia  animalia  docuit/' 

This  last-mentioned  jus  naturale  (which,  as  I  shall  shew 
hereafter,  accords  with  an  admired  conceit  of.  Hooker  and 
Montesquieu)  seems  to  have  been  taken  by  the  good  Ulpian 
fix)m  certain  inept  speculations  of  certain  Stoic  philosophers. 
Since  it  is  peculiar  to  Ulpian,  and  since  no  attempt  to  apply 
it  occurs  in  the  Pandects  or  Institutes,  it  can  scarcely  be 
considered  the  natural  Law  of  the  Ramans,*  nor  .can  it  be 
fedrly  imputed  to  the  body  of  the  Classical  Jurists :  who 

^  (Vied  voce,)  Ulpian*8  jum  naimraU  was  tlie  one  to  which  I  refenned, 
wlieu  I  said,  in  a  fonner  Lectnrey  that  \htju»  naturale  of  the  Bomatu  n  a 
more  extenriTe  expression  than  the  Law  Natutal  of  the  Modons. 

This  oTersight  I  beg  leaye  to  coirect. 

TiMJMigenUam  of  the  older  Boman  Law  has  no  connection  whatever  (as 
I  shall  shew  iounediatdy)  with  any  system  or  notion  of  Law  Natural.  The 
Jui  genUam  or  naturale  current  with  the  Claasical  Jurists,  tallies  exactfy 
with  the  Law  Natural  of  the  Modems.  The  "jus  quod  natura  omnia 
npffn^i^  docuit*'  cannot  be  called  the  naimral  law  qf  the  Romani:  It 
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(heaven  knows)  have  enough  to  answer  for,  in  that  they 
adopted  from  the  Greeks  the  other  jus  naturale,  and  were 
thus  the  remote  authors  of  that  modern  Law  of  Nature 
which  has  so  thoroughly  perplexed  and  obscured  the  sci- 
ences of  Jurisprudence  and  Ethics. 

The  jus  gentium  or  jus  naturale  which  occurs  ^J^'^f^ 
in  the  Pandects  and  the  other  compilations  of  ferencebe- 
Justmian,  is  equivalent  to  the  natural  law  of  mo-  gentium  Qt> 
dem  writers  on  Jurisprudence.  Though  it  occurs  justinum't 
in  Justinian's  compilations,  it  is  not  properly  of  ^d/M^^ 
Roman  origin.     It  is  rather  a  speculative  than  a  e^^^ 
practical  notion  ;  and  was  imported  into  the  Ro-  ^'^•^ 
man  Law,  from  hypotheses  of  Greek  Philosophers,  concern* 
ing  the  rationale  of  Law  and  Morals,  by  the  jurists  who  are 
styled  ''classical  i*  that  is  to  say,  the  long  series  of  eminent 
Roman  jurisconsults  (beginning  with  Sulpicius,  the  friend 
of  Cicero,  and  ending  with  Ulpian,  the  praetorian  prefect  of 
Alexander  Severus),  of  excerpts  from  whose  writings  the 
Pandects  are  principally  composed.     But  the  jus  gentium 
of  the  earlier  Roman  lawyers  (or  the  Roman  lawyers  who 
preceded  the  Classical  Jurists),  is  properly  of  Roman  origin, 
is  a  purely  practical  notion,  and  is  not  equivalent  to  the 
Natural  Law  of  modern  writers  on  jurisprudence. 

Having  premised  these  brief  explanations,   I  sutementof 
proceed  to  the  jus  gentium  of  Roman  origin,  or  u^i'^^Si 
of  the  Roman  lawyers  who  preceded  the  Classical  u^^ 
Jurists.  ^''^•"• 

According  to  the  Roman  Law,  a  member  of  an  indepen- 
dent nation,  not  in  alliance  with  the  Roman  people,  had  no 
rights  as  against  Romans,  or  as  between  himself  and  other 

sbould  rather  be  considered  us  a  conceit  which  wns  peculiar  to  a  single 
jurist,  and  which  never  got  into  the  vogue  due  to  its  signal  absurdity. 

Hugo,  Naturrecht,  p.  225.  Hugo,  Gesch.  pp.  100,  207,  826  to  328, 
422,  484.  Von  Snvigny,  Gesch.  des  Rom.  Rechts  im  Mittelalter,  vol.  i. 
p.  8.     Baumbach,  Einleitung  in  das  Nuturrecht,  p.  91. 
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foreigndns  or  aliens.  And  even  a  member  of  an  indepour 
MooK^to  dent  nation,  tAe  ally  of  the  Batnan  People^  bad 
•cnaMnhid  no  rigbts  (as  against  Romans  or  foreigners),  ex-^. 
^^  cept  tbe  rigbts  conferred  on  members  of  tbat  na» 
tion  by  the  provisions  of  the/oedus  or  alliance. 
-  When  I  say  tbat  tbe  members  of  an  independent  nation, 
not  in  alliance  with  the  Roman  People,  bad  no  rigbts  as 
against  Romans  or  foreigners,  I  understand  tbe  proposition 
witb  limitations;  '  -  >  ' 

Wben  a  member  of  any  sucb  nation  was  residing  imtie 
Jtoman  territory ,  it  is  probable  tbat  bis  person  was  pio^  X:^ 
tected  from  violence  and  insolt:  And,  altbougb  be  wasisf  ' 
capable  of -acquiring  by  transfer  or  sucoession,  or  of  suing 
upon  any  contract  into  wbicb  be  bad  affected  to  enteiv 
goods  actually  in  bis  possession  were  probably  kis  goods,  as  "^ 
against  all  wbo  could  sbew  no  title  whatever.  Unless  W6 
>;:  -  understand  the  proposition  with  these  limitations,  « j^ei^  .^ 
ffrinus  or  alien,  not  a  sodas  or  ally  of  the  Roman  Peopl^  Ij 
was  obnoxious  to  murder  and.  spoliation  at  every  instant^  ' 
wben  dwdling  on  Roman  soil. . 

In  short,  the  condition  of  such  an  alien,  when  residing  4m    ■ 
the  Soman  territory,  probably  resembled  tbe  condition  of 
an  alien  enewty,  living  within  the  ligeance  of  our  own  King.^    / 
The  latter  is  protected  from  bodily  harm  and  spoliation, 
although  he  is  generally  incapable  of  suing  in  the  Courts  of  , 
Justice,  and  although  it  is  said  (in  loose  language)  that  he 
has  no  rights. 

Bat,  taking  the  proposition  with  the  limitations  which  I . 
have  just, suggested,  the  members  of  an  independent -na-..;. 
tion,  not  in  positive  alliance  with  tbe  Roman  People,  bad  no 
rights  which  the  Roman  Tribunals  would  enforce.     For 

*  \Fhd  voa.  If  residing  here  with  the  King's  pennission,  he  is  in  eflfeei  . . 
an  alien  friend.]     QtMnv,  The  condition  of  an  alien  taemj^  not  residing  ' 
here  with  the  King's  permission  P   Though  incapable  of  suing,  he  is  of 
course  protected  from  bodily  harm  and  robbery.     ICaput  lupinum  of  an 
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although  they  were  not  positively  enemies  of  the  Roman 
People,  neither  were  they  positively  its  allies  or  friends. 
And,  agreeably  to  the  maxim  which  prevailed  in  every  na- 
tion of  antiquity,  they  were  therefore  considered  by  the 
Roman  Law  as  not  existing. 

This  unsocial  maxim  (of  which  there  are  vestiges  even  in 
Modern  Europe)  obtained  in  the  Roman  Law  from  the  very 
foundation  of  the  city  to  the  age  of  Justinian.  It  is  laid 
down  broadly  in  an  excerpt  in  the  Pandects,  "  that  every 
people,  not  in  alliance  with  us^  keep  everything  of  ours  which 
they  can  contrive  to  take ;  whilst  we,  in  return,  appropriate 
everything  of  theirs  which  happens  to  fall  into  our  hands." 
**  Si  cum  gente  aliqua  neque  amicitiam,  neque  hospitium. 
Deque  fcsduB  amicitia  camd factum  habemus,  hi  hostes  qui- 
dem  non  sunt.  Quod  autem  ex  nostro  ad  eos  pervenit,  illo- 
mm  fit ;  et  Uber  homo  noster  ab  eis  captus  servus  fit  eorum. 
Idemque  est,  si  ab  illis  ad  nos  aliquid  perveniat." 

It  may  therefore  be  affirmed  generally,  that,  according 
to  the  Roman  Law  (and  according  to  the  law  of  every  na- 
tion of  antiquity),  the  members  of  a  foreign  and  indepen- 
dent community  had  no  Rights :  Rights  which  they  might 
have  acquired  by  virtue  of  any  positive  alliance,  being 
created  specially  by  the  provisions  of  the  particular  treaty, 
and  by  way  of  exception  from  the  exclusive  and  general 
maxim. 


From  mxrt  perearini  or  aliens  (or  from  mem-  Condition  of 
bers  oi  foreign  and  independent  nations),  I  turn  bert  of  ©on- 
to the  members  of  the  communities  which  for-  tiona. 
merly  had  been  independent,  but  which  bad  been  subdued 
by  the  Roman  arms,  and  brought  into  a  state  of  subjection 
to  the  Roman  Commonwealth. 

The  members  of  an  independent  community  subdued  by 
the  Roman  arms,  were  placed  in  a  peculiar  position.  They 
were  not  admitted  to  the  rights  of  Roman  Citizens,  nor  were 
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they  reduced  to  the  servile  condition  and  stripped  of  aU 
rights.  Generally  speaking,  they  retained  their  ancient 
government  and  their  ancient  laws,  so  far  as  the  continuance 
of  those  institutions  consisted  with  a  state  of  subjection  to 
the  Roman  C!ommonwealth. 

It  is  clearly  laid  down  in  the  Digests,  that,  unless  the 
sovereign  legislature  has  specifically  directed  the  contrary, 
the  judge  shall  consult,  in  the  first  instance,  the  law  pe- 
culiar to  the  particular  region  :  And  that  the  law  of  Rome 
itself  ejus  quo  urbs  Roma  utitur")  shall  not  be  applied 
to  the  case  which  awaits  decision,  unless  the  law  peculiar 
to  the  particular  region  shall  afibrd  no  solution  of  the  legal 
difficulty.   ' 

DifieaitiM  Such  bciug  the  condition  of  the  conquered  and 
SS^ostioB.  subject  nations,  the  following  difficulti^  inevi- 
tably arose. 

Inasmuch  ais  those  conquered  and  subject  nations  were 
not  incorporated  with  the  conquering  and  sovereign  com- 
munity, their  members  had  no  rights  as  against  Roman 
Citizens,  according  to  the  ancient  and  strict  law  obtaining 
in  Rome  itself.  For,  during  the  period  in  which  that  law 
arose,  those  conquered  and  subject  nations  were  foreign 
and  independent  societies ;  and  agreeably  to  the  unsocial 
maxim  which  I  have  already  explained,  their  members  had 
no  rights  which  the  Aoman  tribunals  would  enforce. 

And,  agreeably  to  the  same  maxim,  members  of  one 
of  those  nations  had  no  rights  as  against  members  of  an- 
other. For,  although  those  nations  were  now  subject  to 
their  common  sovereign,  Rome,  they  had  been  foreign  and 
independent  nations,  with  reference  to  one  anotier,  as  well 
as  with  reference  to  the  dominant  nation  which  had  beaten 
and  subdued  them  all.  In  consequence,  therefore,  of  the 
maxim  to  which  I  have  alluded,  the  law  peculiar  to  any  of 
those  subject  nations  imparted  no  rights  to  the  members  ci 
another  community. 

Consequently,  whenever  a  controversy  arose  between  a 
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Roman  and  a  Provincial,  or  between  a  provincial  of  one 
and  a  provincial  of  another  Province,  there  was  no  law 
applicable  to  the  case,  and  the  party  who  had  suflFered  the 
dania(i(e  was  left  without  redress.  As  between  Romans  and 
provincials,  or  as  between  provincials  of  one  and  provincials 
of  another  Province,  the  Roman  Law  afforded  no  remedy. 
For  the  Roman  Law  acknowledged  no  rights  in  any  but 
Roman  Citizens. 

In  either  of  the  same  cases,  the  particular  law  of  any 
particular  Province  was  equally  inefficacious.  For  the  peo- 
ple of  that  Province  had  been  an  independent  community ; 
whose  law  (like  that  of  Rome)  acknowledged  no  rights  in 
any  but  its  own  members. 

To  meet  such  cases,  there  was  a  manifest  ne-  CrMtioiior 
cessity  for  a  system  of  rules  which  should  em-  .frm«f,toad. 
brace  all  the  nations  composing  the  Roman  Em-  u^m  xte^, 
pire :  which  should  serve  as  a  supplenient  or  sub-  mans  and 
ndimm  to  the  Law  of  Rome  itself,  and  to  each  of  ^^  ^ 
the  various  systems  of  provincial  law  obtaining  ^^5,^^ 
in  the  conquered  territory.  ^rftibSL 

The  obvious  and  urgent  want  was  supplied  in  ^J^JJ^ 
the  following  manner.  •»!  o*"^- 

In  the  earlier  ages  of  Rome,  and  before  she  had  ex- 
tended her  empire  beyond  the  bounds  of  Italy,  the  incon- 
venience which  I  have  tried  to  explain  inevitably  arose,  in 
consequence  of  the  unsocial  character  of  the  old  Roman 
Law,  and  of  the  equally  exclusive  character  of  the  various 
systems  of  law  obtaining  in  the  Italian  States  which  the 
Roman  People  had  subdued.  Accordingly,  in  addition  to 
the  ancient  Praetor  (who  judged  in  civil  questions  between 
Roman  Citizens,  and  agreeably  to  the  law  peculiar  to  the 
Urbs  Boma),  a  Praetor  was  appointee}  to  determine  the  civil 
cases  which  arose  from  the  relations  between  the  victorious 
republic  and  the  subject  or  dependent  comnmnities. 

This  new  Magistrate  (who  resided  in  Rome  itself,  but 


idmiiiif.      From  the  appointment;  of  the  Prator  Percy ri- 
^-      nus,  and  the  canses  which  led  to  the  creation  of 


^''*'**'         his  new  and  extraordinary  office  I  proceed  to  the 
law  which  he  administered. 
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who  seems  to  have  made  periodical  circuits  through  the 
conquered  States  of  Italy)  exercised  civil  jurisdiction  in  the 
following  cases :  namely,  in  all  questions  or  controversies 
between  Boman  citizens  and  citizens  of  the  Italian  cam* 
munities  whick  were  subjects  or  dependents  of  Borne;  and 
in  all  questions  or  controversies  between  citizens  of  any  of 
those  communities  and  citizens  of  any  other. 

This  new  magistrate  was  styled  "  Prator  Pereyrinus  :* 
^--.  Not  because  his  jurisdiction  was  restricted  to  questions;  £e- 

'i  •  tween  foreiyners ;  but  because  the  questions^  over  which  his 

jurisdiction  extended^  arose  more  frequently  between  for 
reigners  and  foreigners  than  between  foreigners  and  Roman  -  /^  % 
Citizens :  **  Qaod  pferumque  inter  per^rinos  jus  dicebat" . 
In  the  strict  sense  of  the  term  Pereyrinus,  the  parties, 
whose  causes  he  commonly  determined^  were  not  pereyrini, 
or  foreigners,  but  friends  and  vassals  of  Rome.  But  since 
H\  they  had  been  foreigners  before  their  subjection  to  Rome, 

^  and  had  not  been  admitted  afterwards  to  the  rights  of  Ro- 

mans, they  were  still  entitled  pereyrini  or  foreigners  (as 
distinguished  from  Cives  or  Roman  Citizens). 

As  I  have  remarked  already,  it  is  not  probable  that  a 
foreigner  (in  the  strict  acceptation  of  the  term)  could  r^u- 
larly  maintain  a  civil  action  before  any  of  the  Roman  Tri- 
bunals. 

,  After  the  appointment  of  the  Prator  Pereyrinus,  the  an- 
cient and  ordinary  Praetor  was  styled  (by  way  of  distinction) 
Praetor  Orbanus:  Partly  because  his  tribunal  was  immo- 
vably fixed  at  Rome,  and  partly  because  he  decided  between 
Romans  and  Romans,  agreeably  to  the  peculiar  law  of 
their  own  pre-eminent  City. 


■  y 
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In  questions  between  foreigners  and  Romans,  and  be- 
tween foreigners  of  different  dependent  States,  the  first 
Praetor  Peregrinus  mnst  have  begun  with  judging  arbitra- 
rily. For  neither  the  law  of  Rome  herself,  nor  the  law 
obtaining  in  any  of  the  vassal  nations,  afforded  a  body  of 
rules  by  which  such  questions  could  be  solved. 

But  a  body  of  subsidiary  law,  applicable  to  such  ques- 
tions, was  gradually  established  by  the  successive  Edid% 
which  he  and  his  successors  (imitating  the  Prmtore%  Urdani) 
emitted  on  their  accession  to  office.  This  subsidiary  law, 
thus  established  by  the  Foreign  Praetors,  was  probably 
framed,  in  part,  upon  general  considerations  of  general 
utility.  But,  in  the  main,  it  seems  to  have  been  an  abs- 
iractum  (gathered  by  comparison  and  induction)  from  the 
peculiar  Law  of  Rome  herself,  and  the  various  peculiar  sys- 
tems of  the  subject  or  dependent  nations. 

Perpetually  engaged  in  judging  between  foreigners  and 
citizens  of  Rome,  and  between  foreigners  of  different  de- 
pendent States,  these  magistrates  were  led  to  compare  the 
several  systems  of  law  which  obtained  in  the  several  com- 
munities composing  the  Roman  Empire.  And,  comparing 
the  several  systems  obtaining  in  those  several  communities, 
they  naturally  extracted  from  those  several  systems,  a  sys- 
tem of  a  liberal  character ;  free  from  the  narrow  peculiari- 
ties of  each  particular  system,  and  meeting  the  common 
necessities  of  the  entire  Roman  World. 

After  the  dominion  of  Rome  had  extended  be-  Eztenfioncr 
yond  Italy,  the  subsidiary  Law  introduced  into  uJ^aSSk 
Italy  by  the  edicts  of  the  Pratores  pereyrini^  was  tormjm^ 
adopted  and  improved  by  the  Edicts  of  the  vari-  ^u^^ 
ous  Roman  Governors,  who  (under  the  various  ^"'^'^ 
names  of  Proconsuls,  Praetora,  Propraetors,  or  Presidents) 
represented  the  Roman  People  in  the  outlying  Provinces. 

For  the  governors  of  these  outlying  provinces  (like  the 
Praetor  Peregrinus,  whose  jurisdiction  was  confined  to  Italy, 
and  like  the  proper  magistrates  of  the  Roman  People)  were 
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tadtly  or  expressly  authorized  to  legislate,  as  well  as  to  judge;  • 
**jus  ^icere"  as  well  as  "jus  rficere."  :^ 

As  between  Provincials  of  his  own  province,  the  gover* 
nor  of  an  outlying  province  regularly  administered  the  law. 
which  had  obtained  in  the  province  before  its  subjection  to 
Rome.  As  between  Romans  and  Romans  residing  within 
his  province,  he  regularly  administered  the  law  peculiar 
to  Rome  herself.  But  neither  the  peculiar  law  of  his  own 
province,  nor  the  peculiar  law  of  Rome  (in  its  old  and. on- 
social  form),  would  apply  to  civil  cases  between  Romans  ^ 
and  Provincials  or  between  Provincials  of  different  {Hro^r^k^ 
vinces.  t^  Yv^ 

'  In  questions  therefore,  between  Roman  Citizens  and  Pnn 
vincials,  or  between  Provincials  residing  in  his  province 
(but  ddanffiffff  to  different  provinces)^  he  administered  the  ^^ 
-subsidiary  law  created  by  the  Pratoree  JPereyrini^  ot^  ^ 
similar  subsidiary  law  created  by  himself  or  his  predecessors.  •  f 

Consequently,  before  and  after  the  dominion  ;;; 


i^niMcUtty  of  Rome  had  extended  beyond  Italy,  a  law  was 
isf^BoniBi  administered  in  Italy  (by  the  Fr4Btore8  Pereytinii 
''^"^^^  in  aid  of  the  law  peculiar  to  Rome  herself,  or  to 
any  of  the  Itahan  communities  which  Rome  had  subdued. 
Jfter  the  dominion  of  Rome  had  extended  beyond  Italy,  \ 
the  same  or  a  simflar  law  was  administered  in  the  outlying 
provinces  (by  their  respective  Presidents  or  Governors),  in 
aid  of  the  law  peculiar  to  Rome  herself,  or  of  the  law  ob- 
taining  in  any  of  those  provinces  before  its  subjection  to 
the  conquering  City.  Aiid  this  subsidiary  law,  thus  ad- 
ministered in  Italy  and  in  the  outlying  provinces,  wasap- 
plied  to  civil  questions  between  citizens  of  Rome  and  mem- 
bers of  the  nations  subject  to  Rome,  or  between  members 
of  any  of  those  nations  and  inembers  of  any  other. 
via§an^€i  Sinc6  the  want  which  led  to  the  creation  of  this 
diuj  law*  subsidiary  law  was  the  same  in  Italy  and  the 
^^iS^I^  outlying  Provinces,  .and  since  all  its  immediate 
authors  were  representatives  of  the  same  sove- 
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reign,  it  naturally  was  nearly  uniform  throughout  the  Ro- 
man  World,  notwithstanding  the  muItipUcity  of  its  sources. 
The  Presidents  of  the  outlying  provinces  naturally  borrowed 
from  the  Edicts  of  Pratores  Percgrini ;  and  the  Pralores 
Peregrini  as  naturally  adopted  the  improvements  which  the 
Edicts  of  those  Presidents  introduced. 

As  distinguished  from  the  system  of  law  which  Thb  vf^mi^ 
was  peculiar  to  Rome  herself,  and  also  from  the  ^fld^j^^ 
systems  of  law  which  were  respectively  peculiar  ^^^S!^ 
to  the  subject  or  dependent  communities,  this  y^j^ijij 
subsidiary  law  was  styled  ju8  gentium^  or  ju%  om-  ro^^'**' 
nium  gentium  2  the  law  of  all  the  nations  (inclu-  i**j<«- 
ding  the  conquering  and  sovereign  nation)  which  composed 
the  Roman  World.  As  being  the  law  common  to  these 
various  nations,  or  administered  equally  or  universally  to 
members  of  these  various  nations,  it  was  also  styled  jus 
aquum.  Jus  aquabile,  aquitas :  Though  the  term  '*  aquitas^ 
seems  to  have  denoted  properly,  not  this  common  or  equal 
law,  but  conformity  or  consonance  to  this  common  or  equal 
law ;  as  the  more  extensive  but  analogous  term  justilia  sig- 
nifies  conformity  or  consonance  to  any  jus  or  law  of  any 
kind  or  sort.  And  the  jus  gentium  which  I  have  now 
attempted  to  describe,  was  the  only  jus  gentium  that  was 
known  to  the  Roman  Law,  till  the  jus  gentium  or  naturale, 
which  occurs  in  Justinian's  compilations,  was  imported  into 
it,  by  the  jurists  who  are  styled  Classical,  from  speculations 
of  Greek  Philosophers  on  Law  and  Morals. 

Originally,  the  jus  gentium  which  I  have  attempted  to 
describe,  was  not  parcel  of  the  proper  Roman  Law,  or  the 
law  peculiar  to  Rome  herself. 

But  the  first  arose  in  an  age  comparatively  enlightened, 
and  was  a  product  of  large  experience;  whilst  the  last 
had  arisen  in  an  age  comparatively  barbarous,  and  was  a 
product  of  narrow  experience.  The  jus  gentium^  therefore, 
was  so  conspicuously  better  than  the  proper  Roman  Law 
that  naturally  it  gradually  passed  into  the  latter ;  or  became 
incorporated  with  the  latter. 
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•  It  influenced  the  legislation  of  the  Populus^  Plebs^  and 
Senate ;  it  influenced  the  opinions  held  and  emitted  by  the 
Pnutente9;  and  (above  all)  it  served  as  a  pattern  to  the 
Prmtaren  Orbani,  in  the  large  and  frequent  innovations 
which  they  made  by  their  general  edicts,  upon  the  old,  rude, 
and  incommodious  law  peculiar  to  the  Or6$  Bama. 

80  much  indeed,  of  the  ju%  gemtimm  passed  into  the  ju8 
prmlmrimm  (w  the  law  whidi  the  Prmtore$  Urdam  created 
by  their  general  edicts,)  that  one  ci  the  names  given  to  the 
k^tter  was  probably  transferred  to  it  from  the  former.  It 
probably  was  nanml  4SfmiimM^  (or  /m  4sqmum^  after  that 
mjmti  or  oommii  law,  frmn  whidi  it  had  borrowed  the  bulk 
or  a  large  portioD  of  its  provisioiis. 

Apiii^  The  law  formed  by  the  Edicts  of  the  PrmtortM 

IMcst  (or  the  PnBtors  who  sat  immovably  in  the 
CMt  JBdm,  and  administered  jostioe  between  Roman  dti* 
sqm)  was  commonly  called  /at  pndonmm.  Bat  having 
botiowod  largely  finom  the  /at  foUkm^  it  wns  abo  styled, 
like  tbe  jm  jtatfaw,  ^  mfmUm  /"  A  name  winch  was  ex* 
tended  to  it  the  talker,  far  this  mason : — tkat  itfmifm  bad 
beocMM  aywmynKWS  wick  ^fenerwf  niiS(y  ;  and  tint  the /at 
jww<ifiaai  (wken  oontrKtod  widi  tke  old  law  to  wkick  it  was 
%  OQiifCtivis  and  aappleaienl)  was  disdngnished  by  a  qnrit 
cl  impartially  or  fairness,  or  by  its  regard  far  tke  mterests 
<if  tke  w^sak  aa  w«ll  aa  far  ^  inleresis  of  tke  strong:  e^., 
ItenbifeedtkengklsofwMMn;  gave  to  tke/faw/nn/taf 
njlkts  aieftiMl  ike  fad^r;  to  ^  wwikera  of  tke  subject 

%^%^^VH^  V^HlOT^V  ^H^^HSRK   C^AMI^^Hi  V^viBC«lSte 

^itt^%«^«i  Kow^ftartkeinooipontfionof  ^>w,^ai/ini 
^aSX?U  ^)^  tke  proper  Law  of  tke  CHaJbaM,  tke  latter 

^JI^IJ;^      was  diinnnniikaMu  ssmI  was  often  disdi^isked, 

y>«ti»f <»«>»»  bad  Wm  WKiwywa»»d  wiik  it.  and  tkat  rannant 

•"^JLfr^      ^'  ^^  ^^'Wrt'  kiw  wi(k^  tke  far  ^eniuaa  kad  not 

MK(^tw*AM.     A$  Wn^  |ffape>'  <■-  wmliar  to  tbe 
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tnulistinguished  from  the  jus  gentium)  was  styled  jus  civi/e  : 
that  is  to  say,  the  proper  or  peculiar  Ijaw  of  that  Civitas  or 
Independent  State.  Though  (as  I  shall  shew  hereafter) 
jus  civile  (taken  in  a  larger  meaning)  included  the  w/iole 
of  the  Roman  Law :  i\\e  jus  yentium  which  it  had  borrowed, 
as  well  as  the  jus  civile  (taking  the  expression  in  the  nar- 
rower meaning)  upon  which  the  jus  gentium  had  been  su- 
perinduced. 

This  distinction  between  jus  civile  et  ffenlium  (as  de- 
noting different  portions  of  the  more  recent  Roman  Law) 
nearly  tallied  with  the  distinction  between  jus  civile  et 
pr^storium.  For  first ;  Though  much  of  the  jus  Pratorium 
(or  the  law  introduced  by  the  edicts  of  the  Pratores  Urbani) 
was  not  suggested  to  its  authors  by  the  jus  gentium^  most 
of  it  was  naturally  formed  upon  the  model  or  pattern  which 
that  sequal  law  presented  to  imitation. 

Secondly ;  although  the  incorporation  of  the  latter  with 
the  Law  of  the  Urbs  Rama,  was  partly  accomplished  by  acts 
of  the  Pcpulus,  Plebs,  and  Senate,  still  it  was  principally 
effected  through  the  edicts  of  the  Urbane  Prsetors :  By  whom 
(as  I  shall  shew  in  a  future  Lecture)  the  business  of  Civil 
liegislation  was  mainly  carried  on. 

Now  as  most  of  the  jus  pratorium  consisted  of  jus  gen^ 
Hum,  and  as  most  of  the  jus  gentium  (imported  into  the 
Roman  Law)  was  imported  by  the  edicts  of  those  Prsetors, 
it  is  not  wonderful  or  remarkable  (considering  the  clumsy 
manner  in  which  language  is  usually  constructed)  that  jus 
pratorium  and  jus  gentium  were  considered  synonymous 
expressions : — that  the  distinction  between  jus  civile  et  jus 
gentium,  and  the  distinction  between  ^'i»  civile  el  jus  prato- 
rium, were  considered  as  equivalent  distinctions  (although, 
in  truth,  they  were  disparate). 

And  (for  the  same  reason)  the  extension  of  the  JSqaiUf . 
term   "aquitas'*   was  restricted   to   the  jus  pratorium; 
though  the  term  ni^/it  have  been  extended  to  a  lejc,  or  a 
Senatus-consultum  which  had  borrowed  its  provisions  or 
principle  from  the  Jus  gentium. 


^&t  'XECTURES  ON 

The  JUS  yentium  therefore  of  the  earlier  Roman  Lawyers, 
was  the  common  law  of  the  community  composing  the 
Roman  world,  as  contradistinguished  lo  the  particular  sys- 
tems which  were  respectively  peculiar  to  those  several  com* 
munities  ot  Rentes.    . 

^Jwn^tiooof  But  in  consequence  of  this  incorporation  of  the 
V  prapOT  ju8  gentium  with  the  law  peculiar  to  the  Urbs 
Mama,  Ronia^  \}ie  jtis  ffendum,  as  a  separate  system,  even- 

tually disappeared*  For  the  proper  Roman  Law,  having 
adopted  and  absorbed  it,  became  applicable  to  the  cases 
which  it  had  been  made  to  meet :  That  is  to  say,  to  civil 
questions  between  Citizens  of  Rome  and  members  of  the 
communities  which  Rome  had  subdued,  or  between  mem- 
bers of  any  of  those  communities  and  members  of  any 
other.  And,  by  consequence,  the  oflSoe  of  the  Prator  Pere- 
ffrinus  thereafter  fell  into  disuse;  and  the  Edicts  of  the 
Presidents  in  the  various  provinces  were  thereafter  exclu- 
sively occupied  with  piuely  provincial  interests. 

offti-       The  Roman  Law  having  absorbed  the  jtiSff en- 

Umfbrm  Hum^  and  tending  in  every  direction  to  univer- 
'^udkmJf  sality,  had  now  put  off  much  of  its  exclusive  char 
racter.  Although  that  older  portion  of  it,  which 
was  marked  with  the  distinctive  name  of  jus  civile ^  was  still 
the  peculiar  law  of  Roman  Citizens,  much  of  the  later  law 
introduced  by  the  people  and  Senate,  and  more  of  the  law 
4established  by  the  Urbane  Praetors,  was  adapted  to  the  com- 
inon  necessities  of  the  entire  Roman  world.  Hence  the  Law 
of  the  Urbs  Boma  (thoilgh  originally  the  peculiar  law  of  the 
dominant  City)  was  applied  {in  subsidium)  to  cases  between 
Provincials,  although  the  contending  parties  were  members 
x>f  the  same  province,  and  were  actually  within  the  jurisdic- 
tion of  its  peculia-r  tribunal.  Owing  to  the  character  of 
universality  which  it  thus  acquired,  and  which  was  after- 
wards heightened  by  the  labours  of  the  Classical  Jurists,  the 
Roman  Law  (though  the  law  of  a  single  people  living  in  a 
remote  age)  has  obtained  as  auxiliary  law  in  the  nations  of 


JURISPRUDENCE.  268 

Modern  Europe,  or  has  been  incorporated  with  their  own 
peculiar  systems. 

And  here  I  would  remark  that  a  common  law  or  jus 
aquuMy  nearly  resembling  the  jus  gentium  in  question,  has 
obtained  in  almost  every  nation  with  which  we  are  ac- 
quainted.* For  every  system  which  is  common  to  a  limited 
number  of  nations,  or  to  all  the  members  of  a  single  nation, 
is  ajusffentium  (as  the  phrase  w^is  understood  by  the  earlier 
Roman  Lawyers)  when  opposed  to  the  particular  systems 
of  those  several  communities,  or  to  the  particular  bodies  of 
law  obtaining  in  that  one  community. 

Wherever,  in  short,  there  coexist  various  systems  of  par* 
ticular  law,  and  a  general  system,  there  is  a  jus  gentium  (in 
the  sense  of  the  older  Roman  Lawyers). 


It  is  said  in  the  Pandects  and  Institutes  of  Jus-  Thedistiiio. 
tinian,  and  also  in  the  Institutes  of  Gaius  (from  <^7«ioto># 
which  Justinian's  Institutes  were  principally  co-  gentimm 
pied,)  that  every  independent  nation  has  a  positive  made  br  the 
law  and  morality  ("  leyes  et  mores  "),  which  are  mu,  mm/"* 

^  (JB,  g.)  Boman  Law  as  subsidiary  law  of  a  limiied  number  of  modem 
natioiis.  Geneml  Feudal  Law  (or  aUtracium  oontaiDed  in  Libri  Feudarum) 
as  subsidiary  law  of  a  limited  number  of  modem  (or  middle  age)  nations. 

JiiM  cammune  Germatiicum,  since  the  dissolution  of  the  Empire. 

Law  Mercantile. 

Canon  Law. 

JuM  commune  Otrmamieum,  before  dissolution  of  Empire. 

Law  contained  in  General  Prussian  Code. 

Common  Law  of  United  States  of  America,  which  is  applied  by  Federal 
Courts  iu  cases  over  which  the  Constitution  has  given  them  jurisdiction, 
in  default  of  law  made  or  specified  by  the  Constitution  or  by  Congress. 

Common  Law  of  England,  as  originally  understood :  though  original 
idea  now  cut  down  to  Law  judiciary — not  made  on  statutes—adminis- 
tered by  Courts  of  Common  Law,  and  obtaining  as  Law  throughout  the 
Bealm. 

Falck,  i  124.     Blackstone,  vol.  ii.  44;  vol.  iv.  67. 

Du  Ponceau's  Jurisdiction  of  Federal  Courts. 
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«K»m^      peailiat  to  itself,  of  which  the  given  communis 
ipiutkms.  is  the  source  or  immediate  author,  and  which,  as 


being  peculiar  to  that  given  community  or  cim(as,  may  be 
styled  aptly ^  civile:  But  that  every  nation,  moreover,  has 
a  positive  law  and  morality  which  it  shares  with  every  other 
nation ;  of  which  a  natural  reason  is  the  source  or  imme- 
diate author ;  and  which,  as  being  observed  by  all  nations, 
may  be  styled  aptly  *'Jus  gentium"  or  "Jus  omnium  ffeu* 
Hum." 

*'  Omnes  populi,  qui  legibus  et  moribus  reguntur,  partim 
suo  proprio,  partim  communi  omnium  hominom  jure  utun*. 
tur.  Nam  quod  quisque  populus  ipse  sibi  jus  oonstituit, 
id  ipsius  proprium  est,  vocaturque  jus  civile;  'quasi  jos 
proprium  ipsius  civitatis.  Quod  vero  naturalis  ratio  inter 
omnes  homines  constituit,  id  apud  omnes  populcs  perseque 
custoditur,  vocaturque  jus  gentium ;  quasi  quo  jure  omnes 
gentes  utuntur/' 

And  the  Jus  ffeniiuvi  described  in  the  foregoing  passage 
is  described  in  other  passages  in  the  Pandects  and  Institutes 
as  the  *' commune  omnium  hominum  (sive  civitatum)  jus :" 
the  **  antiquius  jus  quod  cum  ipso  genere  humano  proditum 
est :"  the  ''  naturale  jus  quod  vocatur  jus  gentiimoi ;  quod 
divin&  quadam  providenti&  constitutum,  semper  firmum 
atque  immutabile  permanet/' 

'  It  is  manifest,  moreover,  from  the  language  of  these  pas- 
sages, that  the  Jus  gentium  occurring  in  Justinian's  com- 
pilations is  the  natural  or  divinum  Jus  which  occurs  in 
the  writings  of  Cicero;  and  which  Cicero  himself,  as  well 
as  the  Classical  Jurists,  who  probably  were  influenced  by 
his  example,  borrowed  from  the  ^vaucop  Suuupv,  or  natural 
rule  of  right,  conceived  by  Greek  speculators  on  Law  and 
Morals. 

I  remarked  just  now,  that  the  Jus  pratorium,  or  the  Law 
created  by  the  general  edicts  of  the  Prsetores  Urbani,  bor- 
rowed the  bulk,  or  a  large  portion  of  its  provisions,  from 
the  Jus  ffeniium,  (or  Jus  aquuni  or  commune^)  which  was 
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properly  of  Roman  origin.  And  it  is  not  unworthy  of  ob- 
nervation,  that  Cicero'd  jus  naturcde  is  opposed  to  the  jus 
pratarium^  and  therefore,  to  the  jus  gentium  which  was 
(uroperly  of  Roman  origin,  as  well  as  to  the  law  which  the 
jus  pratorium  modified,  and  which  was  strictly  peculiar  to 
the  Urbs  Roma. 

**  Non  a  duodecim  tabnlis,  (says  Cicero,)  neque  a  Prsetoris 
edicto»  sed  penitus,  ex  intim&  philosophia,  haunenda  juris 
disciplina." 

*  ItjBeems  to  follow  from  the  foregoing  statement,  ^^^J^ 
,   that  the  distinction  between  jus  civile  and  jus  jm  cmie  aad 
-.  yen A'auv,  which  occurs  io  Justinian's  compilations,  ^Sb"^^ 
is  speculative  rather  than  practical ;  and  that  the  S^J^SSfj^!!!* 
Classical  Jurists  introduced  it  into  their  treatises  tl3E?^'^ 
•  on  the  Roman  Law,  rather  to  display  their  ac-  '^''^^•^ 
quaintanoe  with  the  ethical  philosophy  of  the  Greeks,  than 
because  it  was  a  fit  basisi  for  a  superstructure  of  legal  con- 
clusions. 

Accordingly,  a  legal  inference  drawn  from  the  distinction, 
is  scarcely  to  be  met  with  in  any  of  Justinian's  compilations ; 
though,  since  the  distinction  is  placed  at  the  beginning  of 
.the  Pandects  and  Institutes,  and  is  there  announced  to 
the  reader  with  a  deal  of  formality  and  pother,  one  might 
naturally  think  it  the  forerunner  to  a  host  of  important  con- 
sequences. 

In  the  Institutes,  indeed,  of  Justinian  (follow-  XodetofM. 
ing  the  Institutes  of  Gains,)  titles,  or  modes  of  >r»  cmi^ 
acquisition,  are  divided  into  civil  and  natural^  or  §mHmm. 
modes  of  acquisition  ex  jure  civili  and  modes  of  acquisition 
ex  jure  gentium  :  the  former,  it  is  said,  being  a  peculiar  off- 
spring of  the  system  of  positive  law  peculiar  to  the  Roman 
Civitas;  and  the  latter,  it  is  said,  being  sanctioned  legally 
in  all  political  societies,  and  sanctioned  morally  or  by  custom 
in  all  societies  whatever.  But  this  division  of  modes  of  acqui- 
sition is  not  followed  by  a  single  inference.  And  (what  is 
'  equally  remarkable)  the  modes  of  acquiring  dominion,  and 
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certain  other  of  the  rights  which  avail  against  the  woild  at 
large,  are  the  only  titles  that  the  division  embraces;  although 
of  the  Roman  modes  of  acquiring  obligations,  (or  the  rights 
which  avail  exclusively  against  persons  specifically  deter- 
mined,) some  are  peculiar  creatures  of  the  Roman  Law,, 
whilst  others  obtain  in  all  societies  whatever  by  force  of  po- 
sitive law  or  merely  customary  rules. 

The  only  legal  consequence,  drawn  from  the 


^^•M-  distinction  in  question,  that  occurs  in  the  Roman 
ekMi,ormau  Law,  is  (I  bcUeve)  a  difference,  regarding  ij^ora$i>^ 
t£i  tia  juris,  which  it  makes  between  criminal  injuries^ 

According'to  the  Roman  Law,  crimes,  or  public  wrong^^ 
are  crimes  jmia  pentium  or  crimes  jure  civilir  the  foAoer; 
being  offences  against  such  positive  laws  as  are  laws  of  ^*  c^^ 
Nature  or  the  Deity  (though  the  State  adopts  and  enforces 
theba) ;  and  the  latter  being  offences  against  such  positivo  f 

laws  as  are  merely  positive  or  civil.  ^-. 

.  "k 

*  Gaius,  1,  28,  26,  86.   Inst  8.    Dig.  1,  2,  etc     Hagb,  Oesch.  828.' ' 
See  Tol.  I., '  Provinoe  of  Junspnidenoe '  (Author's  Prefiice). 

f  GAias,  p.  110.  '  Inst  28.    Por  distinction  in  regard  to  acquisitions 
per  MMiveniiatem,  see  Hugo,  Gesch.  p.  178. 
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LECTURE  XXXII. 

^ROM  the  ju8  gentium  of  the   earlier  Roman  ThedMtioo. 
Lawyers  I  proceed  to  the  distinction  of  positive  S^  ui^to 
law  into  natural  and  [Positive,  as  the  distinction  is  ^^^^^ 
oommonly  understood  by  modem  writers  on  ju-  ^^^^^ 
risprudence.  IXte^j«. 

The  rationale  of  this  distinction,  may,  perhaps,  p^^^i^ 
be  conceived  and  expressed  in  the  following  J^^ 
manner.  ^J^. 

The  positive  laws  of  any  political  community  ofg>»^^ 
are  divisible  into  two  kinds : 

Some  it  would  probably  observe  as  moral  or  customary 
rules,  although  it  were  a  natural  society  (or  a  society  not 
political),  and  although  it  were  also  in  the  savage  state 
which  commonly  accompanies  the  absence  of  political  go- 
vernment. For  they  r^  upon  grounds  of  utility  which 
are  strikingly  obvious;  and  which  extend,  moreover,  through 
all  societies  (natural  or  political,  savage  or  refined).  The 
positive  laws,  for  example,  which,  in  political  societies  shield 
the  lives  of  the  citizens,  are  admitted  as  moral  rules,  and 
commonly  are  observed  as  such,  even  by  the  members  of 
the  natural  societies  which  have  not  ascended  from  the 
aavage  state. 

There  are  others  of  the  positive  laws  obtaining  in  a  poli- 
tical community,  which  it  would  not  observe  as  moral  or 
customary  rules,  if  it  were  a  natural  society,  and  were  also 
in  the  savage  condition.  For  some  of  the  positive  laws  ob- 
taining in  a  political  community^  suppose  that  the  given 
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oommnni^  is  a  political  oommunity ;  and  therefore  could 
not  obtain  in  it  if  it  were  a  natoral  society.  Such,  for  ex- 
ample^ are  the  positive  laws  which  determine  the  powers 
and  duties  of  the  ministers  of  justice,  and  of  the  other 
political  or  public  persons  subordinate  to  the  sovereign 
government. 

Some,  moreover,  of  the  positive  laws  obtaining  in  a  po- 
litical community,  would  probably  be  useless  to  a  natural 
society  which  had  not  ascended  from  the  savage  state. 
And  others  which  might  be  useful  even  to  such  a  socie^ 
it  probably  would  not  observe;  inasmuch  as  the. ignorance 
and  stupidity  which  had  prevented  its  submission  to  po& 
tical  government,  would  probably  prevent  it  from  observing 
every  rule  of  conduct  that  had  not  been  forced  upon  it  by 
the  coarsest  and  most  imperious  necessity. 

The  positiye  lisi^s^iherefore,  of  any  political  ccunmunity 
are  divisible  into  two  kinds. 

Some  it  would,  probably  observe  as  moral  or  customary 
rules,  although  it  were  a  society  not  political, .  and  also  had 
notascended  fix>m  the  savage  state*  Others  it  certainly  or 
probably  would  jK^/so  observe,- if  it  were  a  natural  society, 
and  were  also  in  the  savage  condition. 

.The  positive  laws,  moreover,  of  any  political  community 
may  be  distinguished  in  the  following  manner :    . 

Some  are  peculiar  or  proper  to  that  single  political  com* 
mimity,  or,,  at  least,  are  not  common  to.  all  political  com* 
mnnities..  Others  are  common  to  all  political  communities, 
OF  form  •a  constituent  part  of  every,  positive  system. 
.  But  it  is  probable^  that  some  of  the  laws  which  obtain  as 
positive,  laws  in  all  poUtical  communities,  would  obtain  as 
moral  rules  in  any  political  community,  although  it  were  a 
natural  society,  and  living  in  the  savage  condition.  For, 
since  there  are  political  '■-  communities  that  scarcely  have 
ascended  from  the  savage  state,  it  is  probable.that  some  of 
these  laves  rest  upon  grounds  of  utility  i  which;  are  strictly 
universal  and  also  s^kingly  obvious^  which  cstend  through 


JURISPRUDENCE.  269 

all  societies  (natural  or  political,  savage  or  refined),  and 
which  even  a  natural  society,  in  the  rudest  condition  of  hu- 
manity, could  hardly  fail  to  perceive. 

Now  the  positive  laws  which  are  common  to  all  political 
communities,  and  which,  moreover,  arc  universally  and 
palpably  useful,  are  apparently  the  ''  natural  laws  "  usually 
contemplated  by  modem  writers  on  jurisprudence  when 
ihej  mean  by  the  expression  ''  natural  laws  "  a  kind  of  the 
laws  that  are  properly  the  subject  of  their  science. 
,  The  rationale  of  the  distinction  of  positive  laws  into  na- 
tural laws  and  positive  laws,  may  therefore  be  stated  thus. 
•  The  former  are  common  to  dl  political  societies,  in  the 
character  of  positive  laws :  and  being  palpably  useful  to 
every  sodety  whatever,  they  are  common  to  all  societies, 
.  political  or  natural,  in  the  character  of  moral  rules. 

The  latter  are  not  common  as  positive  laws,  to  all  poli- 
tical societies ;  or  though  they  be  common,  as  positive  laws, 
to  all  political  societies,  they  are  not  common,  as  moral 
ndea,  to  all  societies  (political  or  natural). 

And  here  I  would  remark  that  the  natural  law  TUt  natoni 
in  question  when  considered  as  positive  law,  is  tiTe'iaw,  m 
dosely  analogous  to  the  jus  ffenttum  of  the  earlier  vogoo*  tothe 
Roman  Lawyers,  and  to  any  of  the  systems  of  'SfXw&r 


common  or  general  law  which  resemble  their  ju8 
yemtium.  For  the  natural  law  in  question  is  the  common 
positive  law  of  all  independent  nations ;  and  the  jus  ffenttum 
of  the  earlier  Roman  Lawyers,  or  any  of  the  systems  of 
general  law  which  resemble  their  Jus  ffenttum,  is  a  common 
positive  law  of  a  comparatively  restricted  extension :  being 
common  to  a  limited  number  of  independent  nations,  or 
common  to  all  the  members  of  a  single  independent  nation. 
But  it  must  be  remarked  that  the  natural  law  5«*«ji  ^^ 

of  modema, 

of  modem  writers  on  jurisprudence,  (like  the  •adjiutg^m^ 
Jus  ffenttum  or  naturale  which  occurs  in  Justi-  unum't «». 
man's  Compilations,)  is  not  restricted  to  positive  Cr^pocithr* 
laws,  but  comprises  merely  moral,  or  merely  cus-  ^eidi^in!^ 
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■jkmmAmaj)  iomary  rules;  It  comprises  every  nde  i^bich'ii 
^tOfiKwf^  common  to  aU  societies,  though  the  rule  may  not 
obtain,  as  positive  law,  in  all  political  communities,  or  in 
'4my  poUticd  community.  And  consequently,  the  natural 
law  of  those  modem  writers,  (like  the  Jus  gentium  or  naturale 
which  occurs  in  those  Compilations,)  embraces  all  the  laws 
(or  rules  of  positive  morality)  vrhich  are  styled  internationd 
laws,  or  the  laws  of  nations.  Or,  rather,  it  embraces  all 
those  rules  of  international  morality,  which  are  not  obi- 
aerved  exclusively  by  a  limited  number  of  nations,  but  obtain^ 
or  are  deemed  to  obtain,  between  idl  nations  whatsoever,  i 
The  jug  gentium,  therefore,  which  occurs  in  Justinian's 
Compilations,  is  a  much  larger  expression  than  ''the  law  bC 
nations*'  .as  meaning  international  law,  or  the  law  whidi 
obtains  between  nations..  ^  International  morality^  is  only  i^  *  I 
•  ^  ainall  part  of  the  jus  ffeiUimm  in  question ;  since  it  comprises  ;>f 
every  rule  (be  it  pc^itive  and  moral,  <>r  he  it  exdusiveljf 
L  moral)  which  is  common  to  all  societies  (political  or  natural); 

*^  Jmfedak**  or** ju8  6eUi  etpacis/' Bud  not  "Jus  ffeniium'k 
or  the  **  law  of  iiations  "  is  the  name  which  is  always  given  to 
international  morality,  by  the  Roman  lawyers  themselves.f ' 

I  have  stated  the  modem  distinction  of  posi* 
«fa0tioBor  tive  lawli  (which  includes  a  similar  distinction  of 
i^a^^^SS^  merely  moral  rules)  into  natural  and  pontive  (or. 


tethAdis. 


"*****'^   natural  and  simply  positive).     But  since  the  disf 
'^ '.  tinction,  apparently,  is  utterly  or  nearly  useless; 


^[gl^i]^  (though  it  rests  upon  a  real  difference  between 
g^™^^  thosiB  laws  and  rules,)  I  will  now  add  to  the  fore^ 
orKateN..  going  Statement  of  it,  a  short  notice  of  the  argu<^ 
ment  by  which  it  commonly  is  maintained.  '        > 

That  iDurrent  argument  may  be  put  in  the  following 
manner:  '  '    ,     •  ^ 

Therie  are  positive  rules  of  conduct,  (legal  and  moral,  or. 

♦  Talck,  288,  79  ;  Hugo,  Eric.  p.  279 ;  Gaius,  p.  287. 

f  See  Notes  on  Intematioiial  Law,  p.  269.  '  .  1 
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exdurivefy  moral,)  which  obtain  universally^  or  are  observed 
by  all  societies.  But,  since  they  obtain  universally,  they 
most  have .  been  made  or  shaped,  by  their  human  authors, . 
on  laws  of  the  Deity  or  Nature  which  were  known  to 
those  authors  through  an  instinct.  For  varying  and  fallible 
reason,  as  merely  informed  and  advised  by  general  utility  or 
expedience,  could  not  have  determined  all  societies  to  the 
adoption  and  observance  of  the  snme  body  of  rules.  And 
the  inference  is  confirmed  by  this  further  consideration ; 
that  these  rules  are  observed  concurrently  by  unconnected 
societies  of  men  who  have  not  ascended  from  the  savage 
condition;  whose  intelligence  is  scarcely  superior  to  that  of 
the  lower  animals ;  and  whose  imbecile  reason,  as  left  to 
the  uncertain  guidance  of  general  utility,  could  hardly  have 
conducted  them  to  a  perfectly  uniform  result 
.  The  human  authors,  therefore,  of  these  universal  rules, 
copied  them  from  divine  originals ;  which  divine  originals 
were  known  to  those  human  authors,  not  through  fallible 
reason  led  by  a  fallible  guide,  but  through  an  instinct  or 
sense,  or  through  immediate  consciousness. 

•  But  since  their  human  authors  copied  them  from  divine 
originals,  which  were  known  to  those  human  authors  through 
a  perfectly  infallible  index,  they  are  not  so  properly  rules  of 
kuman  position  or  establishment,  as  rules  proceeding  im- 
mediately from  the  Deity  himself,  or  the  intelligent  and 
rational  Nature  which  animates  and  directs  the  universe. 
They  are  properly  natural  rules,  or  rules  created  imme- 
diately by  Nature  or  the  Deity,  although  the  men,  who  are 
deemed  their  authors,  have  armed  them  with  additional 
sanctions,  legal  or  moral. 

•  But  there  also  are  positive  rules,  (l^g^  ^"^^  moral,  or  ex- 
clusively moral)  which  are  not  universal.  And  since  these 
rules  are  not  universal,  there  is  no  ground  for  inferring  that 
they  were  copied  from  divine  originals,  or  from  divine  ori- 
ginals  as  known  instinctively  and  infallibly.  They  either 
were  not  copied  from  divine  or  natural  originals ;  or  they 
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were  copied  from  such  originak,  as  oonjectored  by  the  im* 
perfect  light  of  general  utiUty  or  experience.  Consequently, 
they  certainly  or  probably  are  of  purely  human  position: 
and  therefore  may  aptly  be  opposed  to  universal  and  natural 
rules,  by  the  epithet  of  positive  or  merely  positive. 

Though  I  shall  not  examine  the  argument  which  I  have 
now  stated,  I  must  remark  that  the  distinction  of  positive 
rules  into  natural  and  positive  seems  to  rest  exclusively  (or 
nearly  exclusively)  on  the  supposition  of  a  moral  instinct  ;^ 
or,  (as  this  real  or  imaginary  endowment  is  named  by  the 
Roman  lawyers  and  by  various  modem  writers,)  a  natural 
reason,  or  a  universal  and  practical  reason. 

The  distinction,  indeed,  is  not  unmeaning,  although  the 
principle  of  general  utility  be  the  aufy  index  to  the  laws  of 
Nature  or  the  Deity.  For  as  some  of  the  dictates  of  general 
utility  are  exactly  or  nearly  the  same  at  all  times  and  places^ 
and  also  are  so  strikingly  obvious  that  thqr  can  hardly  be 
overlooked  or  misconstrued,  there  are  positive  or  human 
rules  which  are  absolutely  or  nearly  universal,  and  the  ex- 
pediency of  which  must  be  seen  by  merely  natural  reason, 
or  reason  without  the  lights  of  extensive  experience  and  ob- 
siervation. 

Assuming,  then,  that  general  utility  is  the  only  index  to 
the  laws  of  the  Deity,  the  distinction  answers  to. a  diflferi> 
ence  between  positive  or  human  rules,  which  certainly  is 
not  imaginary,  though  no  one  can. describe  it  precisely. 
For  no  one  (I  presume)  can  determine  exactly,  what  posi- 
tive rules  are  strictly  universal,  and  which  of  them  are  merely 
particular. 

But  if  the  principle  of  general  utility  be  the  only  index 
to  the  laws  of  the  Deity,  the  distinction,  though  not  un- 
meaning, seems  to  be  utterly  or  nearly  purposeless.  For 
every  human  rule  (be  it  universal  or  particular)  which 
accords  with  the  principle  of  utility,;  must  accord  with  the 
Divine  Law  of  which  that  principle  is  the  exponent.  So 
that  all  positive  rules,  particular  as  well  as  universal,  which 


JURISPRUDENCE.  263 

may  be  deemed  beneficent,  may  also  be  deemed  natural 
laws,  or  laws  of  Nature  or  the  Deity  which  men  have  adopted 
and  sanctioned. 

Besides,  rules  which  are  peculiar  to  particular  countries 
may  be  just  as  useful  as  rules  which  are  common  to  all 
countries.  The  laws  which  determine  the  distribution  of 
water  in  hot  and  arid  climates,  or  which  regard  the  construc- 
tion and  preservation  of  embankments  in  countries  exposed 
to  inundation,  are  not  less  useful  (although  they  are  limited 
to  certain  regions)  than  the  laws  which  have  gotten  the 
specious  name  of  natural  because  they  are  suggested  by 
necessities  pressing  upon  all  mankind. 

Laws  imposing  taxes  necessary  to  the  maintenance  of 
political  government,  are  not  less  useful  than  the  laws 
.  which  guard  property  or  life :  though  the  former  are  merely 
positive,  (as  following  the  existence  of  government,)  whilst 
the  latter  obtain  universally  (in  the  character  of  moral  rules), 
and  therefore  are  deemed  natural.  Yet,  so  confused  and  per- 
verse are  the  moral  perceptions  of  the  vulgar,  that  many  an 
\  honest  man,  who  would  boggle  at  a  theft,  shall  cheat  the 
public  revenue  with  a  perfectly  tranquil  conscience. 

If  a  law  set  by  the  state  be  pernicious  or  use-  ^  dMtmctkm 
less,  may  we  break  it  without  offence  against  the  ^^SS^^^ 
Law  of  God  ?   The  specific  consequence  of  break-  •*^  "'^, 
ing  the  specific  law,  would  (by  the  supposition)  ^ V^^ 
be  harmless,  if  not  positively  good.   But  a  breach  be  um  <miT 

i*  .!•  1  I*        I  tfk  1        index  to  the 

of  .a  mischievous  law  tends  (m  the  way  of  example)  Uws  of  tbe 
to  produce  offences  against  other  laws  which  are  not.  pc^lm, 
decidedly  beneficent.  To  import  goods  which  are 
prohibited,  for  the  absurd  and  mischievous  purpose  of  pro- 
tecting domestic  manufactures,  is  a  perfectly  innocent  act, 
with  reference  to  its  specific  consequences.  But  since  the 
importation  of  these  tends  generally  to  embolden  smugglers, 
a  man  of  a  delicate  conscience  would  hardly  import  them. 

Now  if  an  offence  would  be  mischievous  on  the  whole, 
although  the  violated  law  were  itself  useless  or  pernicious. 
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it  migbt  be  styled  malum  prohibitum,  or  malum  quia  praU'. 
ditum.  The  act  would  be  malum  (or  an  offence  against  the 
Law  of  God  as  well  as  the  Law  of  Man)  merely  beeauie  the 
act  had  been  prohibited  by  the  latter,  and  because  tiie  breach 
of  the  tiseless  or  mischievous  prohibition  might  lead  to 
violations  of  beneficent  obligations.  If  the  breach  of  the 
useless  or  mischievous  law  would  not  be  mischievous  (with 
reference  to  the  sum  of  its  consequences)  it  would  not  be 
malum  at  aU. 

According  to  the  principle  of  Utili^,  the  distinction  Qf 
worth  taking)  would  therefore  stand  thus :  Mala  in  we  ero 
offences  against  useful  laws :  Mala  proiibita,  or  quia  prtH 
hibita,  are  mischievbus  offences  against  laws  which  are  them* 
selves  useless  or  mischievous!  ^  -J     ^^j 

v'  Innocuous  offences  against  useless  or  nriscluevous  laws     ij^^ 
V;       are  not  mala :  In  other  words,  ihey  are  not  pernicious ;  and 


■  •  • 
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The  distini^tion  of  crimes,  made  by  the  Roman  law  into 
crimes  Juris  yentimm  and  crimes  jure  dvili,  tallies  with  the 
distinction '  of  crimes  made  by  modem  writers  into  mala 
in  ee  and  mala  prokibita.  (>ffences  against  human  rules 
whidi  obtain  universally,  are  (according  to  these  writers) 
mala,  or  offences,  tn  #e,  inasmuch  as  they  would  be  offences 
against  the  law  of  Nature  or  the  Deity,  "^though  they  were 
not  offences  against  rules  of  human  ix)sition.  But  offences 
against  human  rules  which  only  obtain  partially,  are  not, 
according  to  those  writers,  offences  against  laws  of  nature. 
Or  at  leasts  they  would  not  be  offences  against  laws  of  the 
Deijiy  if  they  were  not  offences  against  positive  law  or 
morality.  And  therefore  they  are  mala,  or  offences,  quia 
prokibita,  or  they  take  their  quality  of  offences  froni  human 
prohibitions  and  injunctions. 

I  believe  that  no  legal  consequence  has  been  built  on 
this  last  distinction,  by  any  of  the  systems  of  positive  law 
ivhich  have  obtained  in  modem  Europe. 


r  '■* 
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i'^H       therefore  are  not  violations  of  the  Law  of  God  or  Nature*  )     ^V 
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I  will  here  advert  for  a  moment  to  two  of  the  !!^»S*^ 
disparate  meanings  which  are   annexed  to  the  JJJ^Jy^J: 
ambiguous  expression  "  Natural  Law/'  by  writers  hummn  pon- 
on  jurisprudence  and  morals.  "Natunu 

Taken  with  the  meaning  which  I  have  endea-  menmxig 
voured  to  explain,  it  signifies  certain  rules  of  aLdtowhieii 
human  position ;  namely  the  human  or  positive  .houid  ood. 
rules  which  are  common  to  all  societies^  in  the  ^**™' 
character  of  law  and  morality,  or  in  the  character  of  mo- 
rality. 

But  taken  with  another  meaning,  it  signifies  the  laws 
which  are  set  to  mankind  by  Nature  or  the  Deity,  or  more 
generally,  it  signifies  the  standard  (whether  that  standard 
be  the  laws  of  the  Deity,  or  a  standard  of  man's  imagining) 
to  which,  in  the  opinion  of  the  writer,  human  or  positive 
rules  au^ht  to  conform.  And  by  the  confusion  of  the  mean- 
ing which  I  endeavoured  to  explain,  with  the  meaning  which 
I  now  have  suggested,  the  grossest  contradiction  and  non- 
sense is  frequently  engendered. 

In  a  passage,  for  example,  in  the  Pandects,  it  is  said  that 
the  institution  of  slavery  is  a  creature  of  the  jm  naturale 
or  jus  gentium  :  The  institution  being  common  to  all  the 
nations  of  antiquity,  or  at  least  to  all  the  nations  with  which 
the  Romans  were  acquainted. 

But  in  another  passage  in  the  same'  compilation,  it  is 
said,  that  all  men  are  naturally  equal,  and  that  the  institu- 
tion  of  slavery  is  repugnant  to  natural  law.  Now  the  law 
of  nature  which  is  the  author  of  slavery,  and  the  law  of 
nature  which  repugns  it,  are  not  one  law  set  by  one  nature, 
but  two  conflicting  laws  set  or  established  by  hostile  na- 
tures. 

In  the  one  case,  the  author  was  speaking  of  that  law  of 
nature  which  is  actually  an  integrant  portion  of  all  positive 
law.  In  the  other,  the  author  was  probably  thinking  of 
law  as  it  should  be,  and  styled  the  standard  to  which  it 
ought  to  conform  ''  the  Law  of  Nature.''     He  either  in« 
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tended  the  principle  of  general  utility,  or  the  will  of  the 
Gods,  as  indicated  nafurali  ratione. 

The  writer  of  the  first  of  those  passages  meant  by  na^ 
tural  law,  the  human  rules  which  he  deemed  universal. 
The  writer  of  the  last,  hardly  intended  to  aflirm  that  sla- 
very was  not  a  creature  of  the  same  human  rules.  For 
though  the  institution  has  not  obtained  in  all  times  and 
places,  it  was*  deemed  by  the  Greeks  and  Romans  a  strictly 
universal  institution,  and  was  common  to  all  the  countries 
which  composed  the  writer's  world.  He  meant,  therefore, 
by  **  natural  law ''  not  the  human  rules  which  are  common 
to  all  societies,  but  ^e  standard  or  measure  to  which,  in  his 
own  opinion,  rules  of  human  position  ought  to  be  adjusted. 
When  he  said  that  the  institution  of  slavery  was  repugnant 
to  natural  law,  he  probably  meant  to  intimate  that  he 
thought  the  institution  pernicious,  notwithstancUng  its  uni- 
versality ;  and  he  probably  meant  by  the  expression  *'  na- 
tural law,"  either  the  dictates  or  suggestions  of  general 
utility,  or  else  the  law  of  the  Deity  as  indicated  by  {general 
utility. 

K^teni  Again :  The  Jns  Civile  is  defined  by  Ulpian  and 

Off       others,  as  **  quod  neque  in  totum  a  naturali  vd 

nUlOSII  TOMS.  ••  .  .  ■  ^^         « 

mad^swtmni  geutium  Teccdit,  nec  per  omnia  ei  servit:  Quod 
nMmngi^      itaquc  efficimus,  cum  aliquid  addimus  vel  detra^ 

itmus  jun  communi. 
'  Now  the  Ju9  natmrale  or  gentium  (as  meaning  an  actual 
portion  of  all  positive  systems)  is  not  susceptible  of  detrae* 
tian  or  abolition.  It  is  jus  natural^  (or  ''  jus  quo  omnes 
gentes  utuntur ")  precisely  because  it  is  an  integrant  por*^ 
tion  of  all  systems!  whatever.  If  abolished  in  any  system, 
it  would  lose  the  universality  which  is  essential  to  its  ex- 
istence. 

Here,  therefore.  Jus  natmrale  must  mean  something  else. 

It  must  mean  the  law  set  by  the  Deity  and  to  which 
human  laws  sAdUld  conform :  The  natural  law  which  ab- 
hors slavery,  although  the  natural  law  which  is  a  por- 
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tioQ  of  all  positive,  be  the  author  or  creator  of  the  institu- 
tion. 

Agreeably  to  the  plan  which  I  sketched  in  my  ^||^'*  ^^ 
last  Lecture,  I  should  next  examine  the^'u^  natu- 
rale,  which  I  style,  for  the  sake  of  distinction,  UlpianB 
Law  of  Nature :  A  law,  which,  according  to  him,  is  com- 
mon to  man  and  beast  ;*  and  which  he  contradistinguishes 
from  that  ju^  gentium,  or  naturale,  which  tallies  with  the 
Law  Natiural  of  modern  jurists  and  moralists. 

But  since  Ulpian's  Law  Natural  is  peculiar  to  himself; 
since  it  only  occurs  in  two  or  three  passages  of  Justinian's 
Institutes  and  Pandects,  and  has  no  influence  upon  the 
matter,  or  even  upon  the  form,  of  the  Roman  Law,  I  shall 
not  occupy  yoiur  time  with  it,  but  shall  proceed  in  my  next 
Lecture  to  Equity :  A  subject  which  is  closely  related  to  the 
juB  gentium,  and  which  I  am  unwilling  to  sever  from  that 
closely  related  topic  by  an  impertinent  and  intrusive  com- 
ment upon  an  insulated  absurdity. 

Did  it  not  stand  at  the  beginning  of  the  Institutes  and 
Pandects,  and  were  it  not  the  source  of  certain  conceits 
which  have  gotten  good  success,  I  should  have  dismissed 
it  without  examination.  But  since  it  occupies  the  fore- 
most place  in  Justinian's  Institutes  and  Pandects,  and  since 
it  is  manifestly  the  groundwork  of  more  imposing  nonsense, 
it  possesses  an  extrinsic  or  accidental  importance  which  de- 
mands a  passing  and  \pef  notice.* 

Before  I  conclude,  I  will  offer  a  few  remarks    v«toni 
upon  Natural  Rights,  (v.v.) 

Natural  Righte  would  naturally  signify  the  rights  which 
correspond  to  Natural  Law :  Rights  which  are  given  by  all 

*  The  Author  says,  "  Ulpian  and  his  Law  of  Nature  I  shall  leave  to 
an  Appendix."  I  cannot  find  that  any  such  Appendix  was  written. 
—S.A, 

t  Hugo,  Naturrecht.  Blackstone,  vol  i.  p.  123. 
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or  by  most  positive  systems,  and  which  would  exist  as  moral 
lights  though  government  had  never  arisen. 

But  by  the  term  "  natural  rights,"  is  frequently  meant  the 
lights  and  capacities  which  are  said  to  be  original  or  innate! 

Now  original  or  innate  rights,  and  original  or  innate 
capeicities  to  take  or  acquire  rights,  are  those  rights  and 
capacities  which  a  man  has  as  simply  being  a  man,  or  as 
simply  living  under  the  protection  df  the  state.  Such  (for 
example)  is  the  right  which  Blackstone  styles  the  right  to 
personal  security,  the  right  to  reputation,  or  the  capacity  to 
acquire  rights  by  convqranoe-  or  contract^  Bights  of  ^is 
class  are  styled  original  or  innate  as  opposed  to  acquired^^ 
They  xeside  in  the  party  without  any  other  title  or  inves- 
titive event  than  the  mere  fiict  of  his  being  a  citisen  of  .  ^^ 
^e coinmunity.  ,    ;        •.  = 

iiv[(lllustrate.y  -  :      ■    >  <  .  .: 

[The  consideration  of  them  connected  with  that  of  JS/o/tit. 
In  either  case,  a  whole  set  of  rights  and  capacities  rests  in  the 


party  uno  iciu,  ei  iine  mectoH  tUulo.  * 

'  Innate  or  originaT  rights  hav6  no'  connection  with  natural 
rights  in  the  other  sense  of  the  term?  (e.-jr:  Bight  to  reputa- 
tion.) 

-  Blackstone  has  confounded  them  with  one  another,  and  has 
supposed  that  thevbefeng. to  the  law  dT persons.'  .  { 

(Cause  of  contusion.) 
\  JEIe  has  csUed  them  absolute  rights  of  persons. 
^Beasbn  dT  that  denomination.] 
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Notes. 

The  objections  to  applying  the  term  "  Law  "  to  natural  or  re- 
Tealed  rules  are  two :  1st,  As  such  rules  they  are  ruit  law ;  al- 
though it  may  be  incumbent  (morally  or  religiously)  upon  tlie 
Legislator  or  judge  to  lend  them  the  l^al  sanction,  and  although 
they  become  law  as  soon  as  they  receive  it.  2ndly,  Many  of 
these  natural  rules  and  repealed  principles  may  not  be  fit  for 
hxw^  although  their  observance  as  moral  and  religious  rules  is 
necessary  to  the  well-being  of  sodety.  These  objections  hold, 
assuming  that  there  are  any  such  rules. — Marginal  Note  in 
Falck,  p.  100. 


The  tendency  to  append  International  Law  to  the  so-called 
Law  of  Nature,  illustrates  the  character  of  the  latter.  Interna- 
tional law  (so  far  as  it  is  independent  of  usage,)  is  a  branch  of 
Ethics :  i.e.  of  Natural  Law.  But  as  municipal  law  is  broadly 
distinguished  from  Ethics,  even  those  who  admitted  the  existence 
of  a  natural  law  were  unconsciously  led  to  touch  upon  it  but 
slightly  in  their  expositions  of  law  municipal.  Consistently 
with  the  hypothesis  of  a  natural  law,  an  exposition  of  a  muni- 
cipal system  should  divide  it  into  two  parts :  viz. :  that  which,  as 
conforming  with  natural  law  is  (not  ought  to  be)  Law;  and 
that  which,  as  conflicting  with  law  natural,  is  not  Law. — Margin 
nal  Note  in  Falck,  §  139. 


The  ancient  idea  of  a  Law  of  Nations  (Volkerrecht)  is  con- 
nected  with  the  assumption  of  a  Law  of  Nature  which  is  univer- 
sally binding,  independently  of  political  obligation. — Falck,  §  46. 

International  Law,  according  to  the  above-mentioned  notion, 
supposes  a  Law  of  Nature :  i.e.  A  law  obligatory  upon  all  man^ 
kind,  but  wanting  the  political  sanction.  If  there  be  no  law 
without  that  sanction,  the  admitted  maxims  for  the  conduct  of 
international  transactions  are  not  Law,  but  Ethics.  Each  State 
may,  however,  adopt  an  International  Law  of  its  own;  enforcing 
that  law  by  its  own  tribunals,  or  by  its  military  force,  (at  least) 
as  against  other  nations. 
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This,  however^  is  not  International^  but  National  or  Civil  Law ; 
i.e.  in  r^ard  to  the  sanction.  For  in  regard  to  the  subject,  and 
(where  there  is  good  faith)/  to  the  object,  it  may  be  styled  inter- 
national. 

If  the  same  system  of  International  Law  were  adopted  and 
fiurly  enforced  by  every  nation,  the  system  would  answer  the  end 
of  law,  but,  for  want  of  a  common  superior,  could  not  be  called 
eo  with  propriety.  If  courts  common  to  all  nations  administered 
a  common  system  of  International  Law,  this  system,  though 
eminently  effective,  would  still,  for  the  same  reason,  be  a  morat 
system.  The  concurrence  of  any  nation  in  the  support  of  such 
tribunals,  and  its  submission  to  dieir  decrees,  might  at  any  mo- 
ment be  withdrawn  without  l^al  danger.  The  moral  system  so 
administered  would  of  course  be  eminently  precise. — Marginal 
Note  in  Fakk. 


qf  Bight. 


» *  • 


ight  has  been  supposed  to  originate  in  an  obligation  on  the^ 
>^  -  part  of  the  person  entitled  to  exercise  the  right :  a  moral  or  re- 

ligious obligation  which  could  not  be  certainly  fulfilled,  if  the 
right  were  not  aecuied  by  a  legal  sanction,  and  by  consequence 
were  not  accompanied  by  a  corresponding  obligation  upon  others.^ 

To  this'  it -may  be  ol^ected  conclusively  that  there  are  many 
legal  rights  which  the  party  invested  with  them  is  not  morally 
or  religiously  bound  to  exercise. 

For  other  accounts  of  the  origin  of  Bight,  equally  obscure  and 
unsatisfactory,  see  Falck,  §  50. 

Sight ;  what. 

P.  According  to  some,  it  supposes  on  the  part  of  the  person 
who  is  invested  with  it,  an  obligation  to  exercise  it. 

iK  According  to  others,  it  is  not  imposed,  but  permitted. 

8^  Others  again  consider  it  as  imposed;  but  derive  it  from 
the  obligation  which  is  incumbent  on  other  persons  to  afford  the 
invested  person  the  opportunity  of  fulfilling  his  own. 

4^  By  Kant ;  Bight  is  derived  directly,  not  out  of  the  Moral 
Law,  but  out  of  that  "  freedom  from  external  obstacles,^'  the 
enjoyment  of  which  is  a  necessary  condition  to  the  observance  of 
the  Moral  Law :  And  Right,  thus  understood,  is  consistent  with 
the  enjoyment  of  that  freedom  by  all  mankind.     This  account  of 
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the  ori^  of  Right,  is  substantially  the  same  as  the  last.  '*  I 
am  bound  morally  to  exercise  a  certain  right.  Hence  the  right 
itael£  But  I  cannot  exercise  this  right  unless  I  be  free  from 
obstacles  to  the  exercise  of  it :  t.e.  obstacles  opposed  by  other 
men.  Whence  again,  an  obligation  upon  other  men  to  respect 
my  freedom  from  such  obstacles ;  or  in  one  word  my  right.  Kant 
has  thickened  the  mess  by  deriving  Right  from  itself  (under  the 
name  of  freedom),  instead  of  referring  it  directly  to  the  obligation 
imposed  upon  others. — Marginal  Note  in  Falck. 


it 


The  first  and  primary  end  of  human  laws  is  to  maintain  and 
regulate  the  absolute  rights  of  indiriduals.  Such  rights  as  are 
social  and  relative  result  from,  and  are  posterior  to,  the  formation 
of  states  and  societies :  so  that  to  maintain  and  regulate  these, 
is  clearly  a  subsequent  consideration.  And  therefore  the  princi- 
pal view  of  human  law  is,  or  ought  always  to  be,  to  explain,  pro- 
tect, and  enforce  such  rights  as  are  absolute,  which  in  themselves 
are  few  and  simple ;  and  then  such  rights  as  are  relative,  which 
arising  from  a  variety  of  connexions,  will  be  far  more  numerous 
and  more  complicated.'^     Blackstone,  vol.  i.  p.  123. 

How  can  they  be  enforced  without  imposing  obligation  T  i.e. 
relative  to,  not  other  men,  but  to  the  establishment  of  govern- 
ment. Even  anterior  to  government,  these  supposed  natural 
rights  must  be  relative  as  to  others,  and  suppose  natural  obliga- 
tions imposed  upon  others. — Marginal  Note  in  Blackstone* 
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LECTUEE  XXXllI. 

origmoT  As  I  remarked  in  the  Lecture  before  the  last, 
atmuShtg  the  oiigLUdl  JU8  ffentium  is  the  universal  and  sdb- 
sidiaiy  law  which  was  introduced  into  Italy  by 
the  edicts  of  the  Pratarea  Pereyrini^  and  was  afterwards 
extended  to  the  outlying  Provinces  by  the  edicts  of  their 
FresidenCs  or  Governors. 

r  This  law^  introduced  t^  subsidiitm  by  the  edicts  of  these 
Praetors  and  Presidents,  was  styled  ju9  ffeniium,  or  Jus  om^ 
nium  ffentium,  because  it  was  common  to  the  nations  como^ 
posing  the  Roman  world,  and  was  neither  peculiar  to  the 
sovereign  State,  nor  to  any  of  the  States  (formerly  foreign 
and  independent)  which  her  victorious  arms  had  reduced 
to  dependence  or  subjection. 

Being  common  to  the  nations  composing  the  Roman 
world,  and  not  peculiar  to  Rome  or  any  of  the  subordinate 
communities,  this  law,  introduced  in  subsidium  by  the 
edicts  of  the  Praetors  and  Presidents,  was  also  styled  jus 
ajuum,  JUS  aquabile,  or  aquiias :  That  is  to  say,  Law  uni* 
versal  or  general,  and  not  particular  or  partial. 
EqutjM  This  subsidiary  law  being  distinguished  from 

paS£§r.  the  peculiar  systems  to  which  it  was  a  supple- 
ment by  its  comparatively  iarge  and  liberal  spirit,  aquitas, 
which  was  one  of  its  names,  and  which  (as  one  of  its  names) 
indicated  its  universality,  gradually  came  to  signify  inyMor^ 
iialify : — r^ard  to  the  udterests  of  all  whose  interests  ought 
to  be  regarded,  as  distinguished  from  exclusive  or  partial 
regard  to  the  interests  of  some. 
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This  is  the  secondary  sense  of  the  term  aguitas^  when  it 
is  used,  in  a  secondary  sense,  with  perfect  propriety: 
Thouirh  the  term  is  often  applied,  by  an  improper  Rqu>tj  - 

...  .  r    1  meaning  anj 

extension  of  its  meaning,  to  some  systetn  of  law,  Uw.orprm. 
or  to  some  principle  of  direct  or  judicial  le^sla-  utkm,  which 
tion^  which  the  speaker  or  writer,  for  any  reason,  m^sto^' 
praises  or  commends. 

Of  all  the  various  objects  which  are  denoted  by  this  slip- 
pery expression,  the  most  interesting,  and  the  most  com- 
plex, are  those  portions  of  Roman,  and  of  English  law^ 
which  arose  from  the  Edicts  of  the  Praatores  Urbani,  and 
from  judicial  decisions  of  our  own  Chancellors  as  exercising 
their  extraordinary  jurisdiction.  And,  accordingly,  those 
portions  of  Botnan  and  of  English  Ldto^  are  the  jJSquitas,  or 
He  Equity,  to  which  I  shall  more  especially  direct  my  at- 
tention. 


But  before  I  proceed  to  "  Equity'  as  meaning  g^*^*^  ^ 
a  department  of  Law,  I  will  briefly  advert  to  a  mMmu^ 
few  of  the  other  and  numerous  meanings  which  Equity  in  iu 
are  not  unfrequently  attached  to  that  most  ambi-  ^  ^  **'**^ 
guous  term.  For  "  equity  "  (as  meaning  law)  being  often 
confounded  with  ''  equity,"  as  meaning  something  difierent, 
gross  misconceptions  of  '^  equity,"  as  denoting  a  sappoation 
portion  or  department  of  positive  law,  are  com*  uxi  £<}ait7'' 
monly  entertained  by  the  simple  laity,  and  not  un-  ud  ^ll^^Ltvy 
frequently  by  lawyers, 

.If  I  liked,  I  could  point  at  books  and  speeches,  Oonniiioii  of 
by  living  lawyers  of  name,  wherein  the  nature  of  memnfr 
the  Equity  administered  by  the  Chancellor,  or  the  Eqmtj  u 
nature  of  the  jurisdiction  (styled  extraordinary)  l^^^Sm, 
which  the  Chancellor  exercises,  is  thoroughly  misappre- 
hended : — ^Wherein  the  anomalous  distinction  between  Law 
and  Equity  is  supposed  to  rest  upon  principles  necessary  or 
universal ;  Or  (what  is  scarcely  credible)  wherein  the  func- 
tions of  the  Chancellor,  as  exercising  his  extraordinary  ju- 
risdiction, are  compared  to  the  arbitrium  boni  viri,  or  to 
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the  fanctions  of  an  arbiter  released  from  the  obeeitiEince 
of  rules. 

It  is  manifest  on  a  moment's  reflection,  that,  if  our  Courts 
of  Equity  were  arbitrary  tribunals,  they  would  destroy  the 
security,  and  the  feeling  of  security,  which  ought  to  be  the 
princifMd  end  of  political  government  and  law. 

Taken  in  its  primary  sense,  equity,  or  ^uity, 
is  synonymous  with  tmiversalify*  In  which  pri- 
mary sense  it  was  applied  to  the  jua  ffentium  of 
the  earlier  Ronum  liiw,  because  the  jua  ffenHmm 
Bomati  Law  was  aquum,  or  common,  and  tiot 
testricted  or  particular.*  The  Jus  gentium  to  which  it  watf 
applied  being  distinguished  by  comparative  fairness^  sequity 
came  to  denote  (jok  a  secondary  sense)  tmpartialUy^  Aii4 
impartiaUty  being  good,  ©quity  is  often  extended  (as  A 
vague  name  of  praise)  to  any  system  of  law,  or  to  any 
principle  of  direct  or  judicial  l^gisUtion^  which,  for  any  rea- 
son, is  supposed  to  be  worthy  of  commendation; 

The  applications  of  the  term  **  equity  **  are  extremely 
numerous.     But^  in  almost  every  instance  wherein  it  is  ap- 
plied, one  of  the  meanings  now  indicated  is  the  basis  of  the 
complex  notion  which  the  term  is  employed  to  mark. 
BqoiAj  M  Krst  :)t  There  is  a  species  of  interpretation  or 

construction  (or  rather  of  judicial  legislation  dis- 
guised with  the  name  of  interpretation)  by  which 
SommT     ^^®  defective  but  dear  provisions  of  a  statute  are 
extended  to  a  case  which  those  provisions  have 
omitted.    As  I  shall  endeavour  to  shew  (when  I  attempt  to 
examine  the  difference  between  direct  and  judicial  •  legisla^ 

*  Properiy  an  alMtnction  of  tffirani  (jus),  but,  like  JmtHHa,  is  made 
moUier  cf  Ha  own  parent :  tf.y.' when  it  means  good  principles  of  legis- 
lation. 

m 

f  *It  appears  from  the  MS.  that  the  author  intended  to  .use  the  passage 
.beginning  at  this  line  and  ending  at  p.  S78,  towards  the  oonstmction  of 
an  **  Essay  on  Codification/'  for  which  some  materials  exist.  It  seems  pro- 
bable that  an  incomplete  **  Excarsns  on  Analogy"  and  a  short  Essay  on 
^  Jiftei]pre(ii^n"  (which  is  perfect)^  had  the  same  destination. — 8.ji. 
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tion)  i/iis  species  of  interpretation  or  construction  is  not  in- 
terpretation or  construction  properly  so  called.  The  spe- 
cific provisions  of  the  statute,  and  the  specific  intention  of 
the  lawgiver,  are  perfectly  unequivocal  or  certain.  It  is 
certain  that  the  case  is  not  embraced  by  the  law,  and  was 
not  present  to  the  mind  of  the  lawgiver  when  he  con- 
structed the  law.  But  since  its  provisions  wou/d  have  em- 
braced the  case,  if  its  author  had  pursued  consequentially 
his  own  general  design,  the  judge  (exercising  a  power  ex- 
pressly or  tacitly  given  to  him)  completes  the  defective  pro- 
visions actually  comprised  in  the  law ;  and  supplies  the  de- 
fective intention  which  its  maker  actually  entertained,  from 
the  predominant  purpose  or  end  which  moved  him  to  make 
the  statute.  The  judge  extends  the  law  to  the  omitted 
case,  because  the  omitted  case  falls  within  the  general  design, 
although  it  is  not  embraced  by  the  actual  and  unequivocal 
provisions.  Or,  adopting  the  current  but  absurd  expres- 
sion, the  judge  interprets  the  law  extensively^  in  pursuance 
of  its  reason  or  principle. 

The  so-called  interpretation  which  I  have  briefly  and 
loosely  described,  is  widely  difierent  from  the  genuine  ex- 
tensive interpretation  which  takes  the  reason  of  the  law  as 
its  index  or  guide.  In  the  latter  case,  the  reason  or  general 
design  is  unaffectedly  employed  as  a  mean  for  discovering 
or  ascertaining  the  specific  and  doubtful  intention.  In  the 
former  case,  the  reason  or  principle  of  the  statute  is  itself 
erected  into  a  law,  and  is  applied  to  a  species  or  case  which 
the  lawgiver  has  manifestly  overlooked.  The  bastard  ex- 
tensive interpretation  ex  ratione  leyis,  is  not  unfrequently 
styled  aguity.  Or  a  law  is  said  to  be  interpreted  agreeably 
to  the  demands  of  aquity,  when  its  provisions  are  extended 
to  an  omitted  case,  because  that  omitted  case  falls  within 
its  reason. 

Now  in  this  application  of  the  term  "  jSquitas,*'  the  ra- 
dical idea  is  "  uniformity  "  or  "  universality.'*  The  law  (it 
is  supposed)  should  be  appUed  uniformly  to  all  the  cases 
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which  come  within  its  principle.  For  the  law  (it  is  as- 
sumed) would  have  embraced  all  such  cases,  if  the  legis- 
lator had  adverted  completely  to  the  consequences  which 
its  principle  implies.  *'  Quod  in  re  pari  valet,  valeat  in  hac 
qu»  par  est.  Valeat  aquitas :  quae  paribus  in  causis  paria 
jura  desiderat."  For  the  same  reason,  this  bastuxl  exten- 
sive interpretation  ex  ratione  lepis  is  frequently  styled  **  ana- 
logical.*' 

The  cases  which  the  law  omits  (but  which  fall  within  its 
principle),  and  the  cases  which  fall  within  its  principle,  and 
which  it  actually  includes,  are  analogous.  Or  (changing 
the  expression)  they  are  resembling  cases,  wiiA  reference  to 
Hat  common  principle,  in  spite  of  the  differences  by  which 
they  are  distinguished  when  viewed  from  other  aspects. 
And,  since  they  are  resembling  cases  with  reference  to  the 
principle  of  the  law,  analogy  (as  well  as  equity)  is  said 
to  require,  that  the  law  should  be  applied  to  all  of  them 
in  an  sequable  or  uniform  manner.  ^^Iquity  and  Analogy 
(as  thus  understood)  are  exactly  equivalent  expressions. 
**  iEquitas  (say  the  lawyers)  paribus  in  causis  paria  jura 
desiderat."  ''Analogia  (say  the  Grammarians)  est  simi- 
liuih  similis  declinatio.'^ 

In  that  bastard  interpretation  ex  ratione  leffis,  which  is 
styled  extensive,  the  law  is  applied  to  a  case  which  it  deariy 
omits,  because  the  omitted  case  falls  within  its  principle. 
In  that  spurious  interpretation  ex  ratione  leyis,  which  is 
styled  restrictive,  the  law  is  not  applied  to  a  case  which  it 
certainly  includes,  because  the  case,  which  is  included  by 
its  actual  provisions,  is  not  embraced  by  the  general  design 
of  the  lawgiver. 

By  Grotius,  the  term  **  aquity  "  has  also  been  applied  to 
this  last-mentioned  species  of  pretended  interpretation  or 
construction.  Or,  according  to  Grotius,  a  law  is  also  in- 
terpreted agreeably  to  the  demands  of  jEguity,  when  it  is 
not  applied  to  a  case  which  it  actually  includes,  but  which 
(looldDg  at  its  purpose)  its  provisions  should  not  embrace. 
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•Now  tbe  term  *'  aequity/'  as  thus  applied,  hardly  imports 
nnifortnity  or  universality.  But  still  it  imports  the  consis- 
ieney  which  is  implied  in  uniformity,  and  which  is  the 
ground  of  the  so-called  extensive  interpretation  dv  ratione 
legi*. 

By  the  so-called  extensive  interpretation  ex  ratione  legis^ 
the  provisions  of  the  law  are  extended  agreeably  to  its 
principle.  Why  ?  Because,  it  is  presumed  that  its  maker 
must  have  wished  to  be  consistent  with  himself.  And,  for 
precisely  the  same  reason,  the  provisions  of  the  law  are 
restricted,  agreeably  to  its  principle,  where  its  provisions 
and  principle  positively  conflict.  In  either  case,  it  is  pre- 
sumed that  the  author  of  the  law  must  have  wished  to  be 
consistent  with  himself;  and  the  defect  or  incoherency  of 
his  specific  and  proximate  intention,  is  accordingly  supplied 
or  corrected  from  his  general  and  remote  design.  But  the 
.term  "  »quity,"  as  applied  to  restrictive  interpretation,  cer- 
tainly deflects  considerably  from  its  primary  meaning.  It 
scarcely  imports  uniformity ;  although,  it  imports  the  con* 
sistency  ( — the  harmony  or  eleyantia)  which  uniformity  ne- 
cessarily implies. 

By  the  ancient  writers,  "  seqaitas "  (L  believe)  is  never 
applied  to  restrictive  interpretation.  The  "iequitas'*  of 
Cicero  and  the  Classical  Jurists  (when  they  mean  by  aquitas, 
interpretation  or  construction)  is  the  so-called  extensive 
interpretation  ex  ratione  leyis  of  modem  writers  upon  Ju- 
jrisprudence :  the  ''  sequitas,  quas  paribus  in  causis  paria 
jura  desiderat." 

It  may,  indeed,  be  doubted  (as  I  shall  shew  in  the  proper 
place),  whether  the  so-called  interpretation,  which  restricts 
the  operation  of  statutes,  was  permitted  by  the  Roman  Law, 
.or  ought  to  be  permitted  by  any. 

It  may  seem,  at  first  sight,  that  the  pretended  interpre- 
tation which  extends,  and  the  pretended  interpretation  which 
restricts  are  nearly  alike.  For,  in  either  case,  the  specific 
intention,  which   the  provisions   of  the  law  evince,  are 
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amended  by  the  general  design  which  pfedominated  in  il^ 
mind  of  its  author. 

Bat  (as  I  shall  endeavour  to  shew  in  the  proper  place) 
the  consequences  of  the  former  and  the  consequences  of  the 
latter  are  widely  different.  Defects  in  the  provisions  of  a 
Jaw  may  be  supplied  fix>m  its  manifest  reason,  with  little 
or  no  inconvenience.  But  if  judges  might  abrogate  laws, 
^wholly  or  in  part,  whenever  their  actual  provisions  were  not 
consistent  with  their  grounds,  all  statute  laws  would  be- 
come uncertain,  and  the  cases  which  they  include  would  be 
abandoned  to  the  arbUrium  of  the  tribunids :  ^*  Gessante  Ta- . 
iione  l^ps  cessat  lex  ipsa,"  is  a  maxim  which  sounds  wdt, 
but  which  tends  directly  to  tyranny. 

Xq^  M  '        Secondly :)  Equity  oftefr  signified  jtidicial  tw- .  '[f4- 
'|!l^dfL.*  porHali^r  That  virtue  which  is  practised  by 
''''*"**^'      judges,  when  they  administer  Uie  law,  tigreesMy 
to  its  spirit  or  purport,  uninfluenced  by  extrinsic  consider^ 
ations.  .    . 

In  this  sense,  Equity  has  been  defined  by  many  jurists, 
^'  The  application  of  Statute  Law  to  the  given*  case,  agree-     Jl 
ably  to  the  specific  intention  or  the  general  design  of  the  ^  . 
l^islator."    ^^jEqmtas  nihil  est  (says  a  celebrated  modem 
jurist)  quant  bemffna  et  immana  juris  scripti  interpretatio,     ' 
non  ex  verbis,  sed  k  mente  legislatoris  &cta."    **  Beni^niM 
(say  the  Pandects)  l^es  interpretandn  sunt,  quo  voluniaa 
eantm  caiuervetur.''      In'  which  definition  and  precept, 
••'  -^uity*'  and  •*  Behignit/'.  would  seem  to  be  merely  syn^ 
onymous  with  "  sincerity"  and  "  impartiaUty."    The  judge 
is  admomshed  to  apply  the  law  agreeably  to  the  specifia  ' 
intention  or  general  design  of  the  legislator. 

Thirdly :)  Taken  in  the  significations  which  I  have  now 
considered.  Equity  means  something  determinate  and  pre- 
EfpdtyM  cise.  But,  frequently,  it  signifies  nothing  more 
^^mmL  than  the  arbitrary  pleasure  of  the  judge,  disguised 
with  a  name  which  imports  praise,  find  which  therefore  if 
%rjiecious  and  captivating.    Equity,  as  defined  by  Cicero  an< 
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others,  is  nothing  more  than  the  mere  arbitrium  of  the  judge, 
or  is  nothing  more  than  the  arbitrium  of  the  judge,  as  de- 
termined by  narrow  considerations  of  particular  good  and 
evil. 

According  to  some,  it  is  the  office  of  Equity  (meaning 
the  Equity  of  Judges  as  exercising  their  judicial  functions) 
to  correct  the  particular  evils  which  flow  from  the  generality 
of  the  Law.  ''  jEquilas  (says  Cicero  in  precisely  the  same 
spirit)  est  laxamentum  juris."  And  here  I  may  remark,  that 
if  the  general  rule  be  good  in  the  main,  the  equity  which 
affects  to  correct  its  particular  evil  consequences  is  clearly 
mischievous.  It  is  hardly  possible  to  imagine  a  case,  wherein 
the  application  of  a  general  rule  is  not  productive  of  some 
consequence  which  a  good-natured  judge  would  wish  to 
avert.  So  that  if  it  were  competent  to  the  judge  to  apply 
or  dispense  with  rules,  agreeably  to  his  notions  of  particular 
consequences,  there  would  be  no  law  to  which  expectations 
could  be  accommodated,  and  by  which  conduct  could  be 
guided. 

Where  Rules  are  bad  (and  the  Legislature  is  incapable 
or  supine)  it  is  indeed  expedient  (as  I  shall  shew  in  a  future 
Lecture)  that  the  judge  should  do  the  business  of  the  supine 
or  incapable  legislature,  and  abrogate  or  amend  the  per- 
nicious or  defective  law.  But  to  abrogate  or  amend  a  law 
directly  or  indirectly,  is  widely  different  from  the  Equity 
which  allows  the  law  to  remain,  and  simply  dispenses  with 
it  in  specific  cases.  By  abolishing  or  amending  the  law 
once  for  all,  partial  evil  may  be  inflicted.  But  the  bad  law 
is  itself  removed,  and  a  good  rule  of  conduct  is  substituted 
in  its  stead.  The  Equity  which  dispenses  with  the  law  in 
particular  instances,  leaves  the  standing  nuisance  untouched, 
and  renders  all  Law  utterly  uncertain. 

The  evils  of  the  Equity  which  I  have  now  described  are 
not  badly  put  in  the  following  passage :  which  I  take  from 
a  tractate,  or  dissertation,  by  a  certain  laudatus  but  some- 
what obscure  writer,  "  pro  summo  jure,  contra  a^uitatis 
defensores." 
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**  Non  sunt  illae  injurise,  quas  sabtilitatis  stadinm  et  ot>- 
servatio  juris  introduxit,  tarn  lamentabiles  qoam  illi  dolorea 
quos  parit  sequitas.  Est  longe  melius  unum  quandoque 
aut  alteruQi  kedi,  quam  fortun&s  hominum  a  sola  aequitate 
et  arbitrio  judicis,  seu,  ut  rectius  dicam,  a  fato  dependere. 
Quia  volubilem  adeo  et  incertam  sequitatem  ut  juris  justi- 
ti»que  normam  agnosoet  P  Admissa  hoc  justi  iiorm&  merito 
conqueri  possumus,  leges  habere  cereum  nasum,  et  quam- 
cunque  in  partem  inflecti  posse/' 

M  Fourthly :)  I  remarked  in  a  former  Lecture  that 
or  the  JM  naiurale  or  gentium  of  the  classical  jurists, 
^S2^  and  the  Law  Natural  of  modem  writers  on  juris- 
P™^^^  prudence,  often  mean  nothing  more  than  that 
"Standard  to  which,  in  the  c^nion  of  the  speaker,  law  .should 
conform.  « 

The  same  may  be  said  of  aquitas,  or  naturalit  4BfmtM. 
In  this  sense  it  is  said  that,  equity  is  the  spirit  of  laws : 
or  (as  the  French  have  it)  **  L'^uite  est  Tesprit  de  nos  lois. 
In  this  sense  of  the  term,  writers  often  talk  of  an  jEjuiias 
leyialataria.  In  this  sense,  jEquitae  is  reckoned  by  Cicero 
amongst  the  sources*  of  Law.  And,  in  this  sense,  innova- 
ting judges  (whether  Praetors,  CJhancellors,  or  Chief  Jus- 
-tices)  have  generally  appUed  the  terms /' equity''  or  '' equi- 
table" to  the  new  rules  which  they  have  ventured  to  intro- 
duce. 

iqmtj,  m  Fifthly  and  lastly.  Equity  is  often  synonymous 

S^SSiy  with  the  performance  of  imperfect  obligations  :t 
SSJJSSL     With  morality; I  (whether  positive  morality  or 
Am  -'-^^^g    morality  as  it  ought  to  be,  is  usually  left  uncer- 
.  Mflwii^.       tain)  J  JBquitas  est  honestas. 
<     Jua  ffentium  is  sometimes  used  in  the  same  sense. 

^.  i,e.  the  remote  causes. — Bu^o,  Gnck,  p.  842. 
'  t  Muhlcnbnieh,  Vol.  I.  p.  76. 
t  **  Vehit  €rga  Deum  religio :  ut  parentibos  et  patriae  pate&mas."  L.  S, 
D.  de  J.  et  J. 
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Notes. 

The  tcnn  "equity/*  as  meaning  a  portion  of  positive  Origin  of  ap. 
laWy  seems  to  be  equivalent  to  impartiality  or  equality :  termtoe<iiiitj 

B.ff.  Older  Jus  gentium.  Il^HT^ 

Again :  Jus  pratorium,  either  as  having  borrowed 
largely  from  that  jus  gentium^  or  as  being  itself  of  a  more  equal 
and  impartial  character  than  the  jt«#  dvUe :  e.g.  Giving  rights  to 
strangers,  persons  in  potesiate,  etc. 

Again :  Expected  of  Prsetors  and  other  legislating  -magis- 
tmibB,  that  their  law  should  be  aquum,  et  non  amiitiose  factum. 
Thence,  applied  to  any  law  which  any  one  wished  to  commend ; 
especially  by  innovating  judges  seeking  to  commend  to  others 
their  innovations. 

Equity, — ^not  the  name  of  Jus  pr^etorium,  but  the  law  itself — 
said  to  arise  from  the  suggestions  of  the  personified  abstraction 
styled  ''equity." 

Seems,  in  England,  to  be  the  name  of  the  law.  The  law  would 
be  called' better, "  Chancery  Law.*'  Circumlocutions  for  Equity 
Law. 
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i  LECrUBE  XKXIV. 

^22Jd?^  Havmo  entmined  certain  meanings  of  the  term 
^Bqtuty/'  as  not  denoting  Law  (or  a  portion  of 
some  body  of  law)  I  proceed  to  those  portion^ 
of  certain  bodies  of  law^  which  are  distingoishe^ 
moitofA  by  the  name  of  ''equity/'  or  by  the  epithet  lof  * 
SSi!rLMrfr  :''eqmtable^''  or  which  are  said;  tQ  x>w9  ll^eir 
^creation  to  the  suggestions  of  ^equity ;''  or  which  are  said 
to  be  remarkable  for  their  **  equitable  "  spirit';  jor  which  are  ^ 
'said  to  rest  exclusively,  or  in  the  main,  -upon*  **  equitable '' 
grounds  or  principles. 

Of  all  those  portions  or  departments  of  bodies  or  systems 
of  Law,  which  have  gotten  the  name  of  **  Equity "  or  the 
epithet  of  **  equitable/'  the  most  remarkable  and  interest- 
ing are  the  following :  namely,  that  portion  or  department 
of  the  Roman  Law,  which  was  introduced  by  the  perpetual 
Edicts  of  the  Pratores  Urbani ;  and  that  portion  or  de- 
partment of  the  Law  of  England  which  is  exclusively  ad- 
ministered by  tribunals  styled  "  Courts  of  Equity,''  and 
was  introduced  by  judicial  decisions  of  the  English  Chan- 
cellors as  exeitising  their  extraordinary  jurisdiction. 
2^„}i^  ^  That  portion  of  the  Roman  Law  which  was  * 

^JJJJJ^  introduced  by  the  perpetual  edicts  of  the  Pra^ 
^jj[*2Jj^'  tores  Urdani,  is  commonly  styled  Jus  pratoriumt, 
Jjjjff  ^  That  portion  of  the  Law  of  England  which  is 
iMmiOLflg,  exclusively  administered  by  Courts  styled  ''of 
i?i£d^^'  Equity,"  I  would  caU  "  Chancery  Lawr  For, 
^S^ion  though  it  Ls  not  administered  by  the  Court  of 
^faer>\^lidi   Chancery  only,  it  was  introduced,  and  (in  the 
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main)  has  been  formed,  by  judicial  decisions  of  detenniiM* 
that  high  tribunal  it.  Engiuh 

The  application  of  the  term  "Equity"  to  that  to^cau!^ 
portion  of  our  Law,  and  of  the  phrase  "  Courts  ^  ia«o.  *" 
of  Equity  "  to  the  tribunals  by  which  it  is  administered,  is 
grossly  improper,  and  leads  to  gross  misconceptions.  Taking 
.the  term  "  Equity  "  as  meaning  a  species  of  in-  Taking 
terpretation  ;    or  as   meaning  the   impartiality  ^me^ing 
which  is  incumbent  on  judges  and  arbiters ;  or  JfE^iS^^ 
as  meaning  judicial  decision  not  determined  by  Sit  m^^ 
rules ;  or  as  meaning  good  principles  of  direct  or  •^"^^* 
judicial  legislation;  or  as  meaning  the  cheerful  it^orequAUj 
performance  of  imperfect  duties ;  or  as  meaning  it. 
positive  morality,  or  good  principles  of  deontology,  the 
Ck>urts  styled ''  of  Equity"  and  the  Courts  rtyled  ^  of  Law  " 
-are  equally  concerned  with  Equity,  or  are  equally  strangers 
to  Equity. 

Having  premised  these  remarks,  together  with  the  pre- 
fatory explanations  contained  in  my  last  Lecture,  I  shall 
endeavour  to  compare  or  contrast  Praetorian  and  Chancery 
Law  as  perspicuously  and  as  correctly  as  the  brevity  to 
which  I  am  constrained  will  permit. 

This  comparison  or  contrast  will  subserve  a  double  pur- 
pose. 

First:  It  will  show  that  the  distinction  be-  sqaitjaa 
tween  Law  and  Equity  (meaning  by  equity  a  ^SSL*^ 
portion  or  department  of  law)  is  not  deducible  ''*****^ 
from  the  universal  principles  of  junsprudence,  but  is  acci- 
dental and  anomalous:  that  in  every  system  of  law,  in 
which  the  distinction  obtains,  the  import  of  the  distinction 
is  singular  or  peculiar,  or  (changing  the  expression)  that  the 
distinction  between  Law  and  Equity,  which  obtains  in  one 
system,  resembles  in  name,  rather  than  in  substance,  the  dis- 
tinction between  Law  and  Equity  which  obtains  in  anotlier. 

Secondly :  By  previously  comparing  or  contrasting  Prae- 
torian and  Chancery  Law,  I  shall  be  able  to  state  and  ex* 


284  LECTURES  ON 

amine,  with  more  dearness  and  effect, — the  distinctive  pto* 
perties  of  direct  and  judicial  legislation ;  the  respective  ad- 
vantages and  disadvantages  of  the  two  species ;  with  the 
much  agitated  and  interesting  question,  which  regards  the 
expediency  of  reducing  bodies  of  Law  into  formal  systems 
or  Codes. 

But  in  order  that  I  may  institute  this  projected  comr 
parison  or  contrast,  and  may  make  it  subserve  the  pur- 
poses at  which  I  have  now  pointed,  I  must  state  the  nature 
of  the  jmrudieium  exercised  by  the  Pratores  Drbani;  and 
also  the  nature  and  causes  of  the  direct  lepslaiive  power, 
which  they  first  exercised  with  the  tacit,  and  then  with  the 
express  authority  of  the  sovereign  Roman  People. 

The  history  and  nature  of  the  jurisdiction  exercised  by 
the  Court  of  Chancery,  is,  I  may  confidently  assume,  wdl 
understood  by  my  hearers.    To  /^/,  therefore,  as  to  some- 
thing -suflBciently  known,  I  shall  merely  allude.  . 
• ,  •  f .  .     . 

m.  ■  ■  ■  ,  •  ... 

Crimiiiid  lu  Kberd  tepublicd  OT  before  the  virtual  disso- 

T       *     I*  111  1  I II  ' 

uurdr^wh'  lution  of  the  free  or  popular  government,  crimi- 
dk&M^  ^^  <^>^s^  ^^^  regularly  tried  and  determined  by 
^ib^^^Ste  ^^  assembled  Roman  People :  Though,  by  virtue 
.maAprhiau  ^f  particular  and  exceptional  laws,  the  particular 
criminal  cases,  to  which  those  laws  related,  were  tried  and 
determined  by  bodies  of  judicee,  or  jurymen,  to  which,  as 
to  committees  of  its  own  number  or  body,  the  sovereign 
people  delegated  its  judicial  powers. 

.Hence  it  is,  that  the  parts  of  the  Institutes  and  Pandects 
which  relate  to  criminal  procedure,  bear  the  title  *'  De 
juiidie  fMicM^'  :  •  And  hence  it  is,  that  '^  crimen  "  is  often 
styled  in  the  language  of  the  Ronian  Law  ''  delictum 
jmblumm**  Since  the  regular  or  ordinary  tribunal  was  the 
people,  community,  oi  public,  the  trial  and  judgment  were 
naturally  styled  *' public;**  and  the  epithet  naturally  applied 
to  the  trial  and  judgment,. was  as  naturally  extended  to 
the  delict  or  offence  itself. 
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After  the  popular  government  had  been  virtually  dis- 
adved,  and  the  trial  of  criminal  cases  gradually  withdrawn 
fix>m  the  people,  criminal  procedure  and  crimes  still  kept 
the  names  of  "Judicia  et  delicta  publica  /'  Although  the 
epithet  "  public  "  (in  its  primary  import)  was  now  no  more 
applicable  to  criminal  procedure  or  crimes  than  to  civil 
procedure  or  the  delicts  styled  ''  private." 

And  since  crimes  and  criminal  procedure  kept  the  epithet 
of  *'  pubUc/'  although  (in  its  primary  import)  it  had  ceased 
to  apply  with  propriety,  the  Classical  Jurists  justified  or  ac- 
counted for  the  epithet  in  the  following  manner.  They 
supposed  that  crimes  affect  the  puilic  or  communify  ;  whilst 
the  mischi^  of  private  delicts,  and  of  other  civil  injuries, 
is  limited  to  the  injured  individuals.  That  it  is,  therefore, 
the  interest  of  the  public  to  pursue  or  prevent  crimes; 
whilst  the  pursuit  or  prevention  of  private  delicts,  and  of 
other  civil  injuries,  may  be  left  to  the  discretion  of  the  in- 
dividuals who  feel  or  who  are. obnoxious  to  the  damage. 

In  the  earlier  ages  of  the  Roman  RepubUc,  ciTiiJuu. 
civil  jurisdiction  (or    jurisdiction    properly   so  f^^ 
called)  was  exercised  by  the  Consuls.     But  as  ^rf*»>- 
the  Consuls  were  commonly  busied  vrith  militaiy  command, 
a  magistracy  styled  ''Prsetura''  was  afterwards  created; 
and  to  the  magistrate  by  whom  this  office  was  filled,  the 
dvil  jurisdiction  originally  exercised  by  the  Consuls  was 
completely  transferred. 

When  I  say  that  civil  jurisdiction  was  originally  exer- 
cised by  the  Consuls,  and  afterwards  by  the  Praetors  (as 
representatives  or  substitutes  of  the  Consuls),  I  understand 
the  proposition  with  certain  limitations.  For,  in .  certain 
excepted  cases,  civil  jurisdiction  was  exercised  by  magis- 
trates styled  Centunwiri ;  by  the  JEdiles  (or  the  conser- 
vators of  public  buildings,  roads  and  markets) ;  and  also  by 
the  Pontifices  (or  priests).  But  in  respect  of  my  present 
purpose,  these  exceptions  are  immaterial,  and  may  there- 
fore be  dismissed  with  this  brief  and  passing  notice. 
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-  The  tribdDal  of  the  original  Pnetor  (or  of  the  Prss^r 
who  was  appointed  as  the  representative  or  substitute  of, 
the  Consuls)  .was  fixed  immovably  in  the  City  of  Rome : 
And  (owing  to  the  cause  which  I  explained  in  a  former 
Lecture)  his  jurisdiction  was  originally  restricted  to  civil 
cases  arising  between  Eoman  Citisens.  Consequently^, 
after  the  subsequent  appointment  of  the  Pratar  Fere* 
ffrtHUB,  and  of  Presidents  or  Governors  (sometimes  styled 
^^Pratan**)  to  the  outlying  provinces,  he  wa6. styled,  by 
way  of  distinction,  Pratar  Drbanus.  ^  When  that  distinc* 
tive  epithet  was  not  needed,  he  was  styled  Prator  simply,  i 
oidw  ofjwv.  ^b®  judicial  functions  of  the  Pr»tor  bore  less 
^^jii!^  resemblance  to  the  functions  of  our  pwn  Court 
SljSSft  of  Chancery,  than  to  those  of  our  own  Court  of 
P'^^^i"^  Common  Pleas,  or  of  our  other  Common  Law* 
Courts  (regarded  as  civil  Tribunals.)  >  .  .  • 
-'^For,  in  causes  falling  within  his  jurisdiction,  the  ordinary: 
or  regular  procedure  viras  this. 

«    The  Praetor  aUme  disposed  of  the  cause,  or  the  Prs^r 
alone  heard  and  determined,  in  the  following  events : 

First,  K  the  defendant  confessed  the  facta  contained  in 
tbe  plaintiff's  case,.without  disputing  their  sufficiency  in 
i!fl(i0  to  sustain  the  demand : 

.    Secondly,  If  the  contending  parties  were  agreed  as  to 
the/acts,  but  came  toan  issue  of  law: 

Thirdly :  If  the  defendant  disputed  the  truth  of  the 
plaintiff's  statement,  but  the  statement  was  supported  by 
evidence  so  short,  dear,  and  convincing,  that,  the  Pr»tor 
could  decide  the  issue  of  fact  without  an  elaborate  and  nice 
inquiry.:    .  .  /    .       :..j 

But  if  the  parties  came  to  an  issue  involving  a  question 
of  fact,  and  the  evidence  produced  to  the  Prsetor  appeared 
doubtful,  the  Prsdtor  defined  or  made  up  the  issue,  or  put 
the  disputed  point  into  a  ybn»tf/!8  or  statement. 

The  formula  (dr  statement  of  the  issue)  being  prepared 
by  the  wPr^/or,  the  issue  was  submitted  to  the  decision  of 
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a  Judem  or  Arbiter :  Who  (it  seems)  was  appointed  for  the 
particular  or  specific  occasion ;  and  is  rather  to  be  regarded 
as  a  juryman  (taken  pro  re  natd  from  the  citizens  at  large) 
than  as  a  permanent  judicial  officer. 

The  judex  or  arbiter  thus  appointed,  not  only  inquired 
into  the  question  of  fact,  but  gave  judgment  generally  upon 
the  issue  submitted  to  his  decision. 

The/ormula  (or  statement  of  the  issue),  together  with  the 
judgment  of  the  judex  or  arbiter,  was  remitted  to  the 
Praetor  (or  to  the  Court  above). 

The  judgment  of  the  judex  or  arbiter  was  then  carried 
into  execution  by  or  by  the  command  of  the  Praetor :  By 
whom  (in  every  cause)  the  consummation,  as  well  as  the 
initiative  of  the  procedure,  was  superintended  or  directed. 

{Vivd  voce.)  Jurisdictio  was  the  power  of  hear-  j^tri^neno, 
ing  and  determining,  and  of  assigning  ti  judex  ci^;!iHo. 
when  necessary.  * 

It  was  distinct  from  the  coercitio  (or  power  of 
compelling  and  restraining)  which  might  be  necessary  for 
the  purpose  of  carrying  the  judgment  of  the  Prater  or 
Judex  into  effect. 

The  power  of  compelling  or  restraining  (when  vested  in 
criminal  tribunals)  was  called  imperium,  or  ifnperium  merum  ; 
and  is  often  synonymous  with  our  ''  criminal  jurisdiction." 
**  Jurisdiction"  (in  Roman  law-language)  is  seldom  or  never 
applied  to  criminal  jurisdiction.  When  combined  with 
civil  jurisdiction,  the  power  of  coercing  was  styled  imperium 
mixtum. 

Imperium  merum,  as  well  as  mixtum,  resided  in  the  Presi- 
dents or  Governors  of  Provinces. 

The  Praetors  had  imperium  mixtum  only. 

The  Pra/ectus  urbi  (under  the  emperors),  imperium 
merum  only. 
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^^J»J^  [How  the  functions  of  the  Prmiar  raembled  thoM 

mSvTum  of  our  Common  Law  Courts.  Judex  gave  judgmeat 
'^'•*^'***'  as  wdl  as  verdict.  With  us  a  cause  goes  to  a  juiy 
(on  issue  of  fact)  inevitably. 

How  those  of  the  Chancellor. 

Nature  of  the  issue  or  formula.    Often  involved  questions  of 
Law.    Judex  (like  juiy)  might  find  spedaUj. 
jutwd  Procedure  before  Pmtor  was  the  ''natural  prooe- 

SSf^lm^  dure  "  of  Mr.  Bentham^  and  like  our  own  process  of 
•^••■^  pleading  at  its  origin.* 

Ju»  ei  Judicium. 

Actiones  uiile$  et  in/aeiuw^     (See  next  Lecture.) 
PMMd«n«B      In  certain  cases^  the  Pr»tor  gave  provisional  judg- 
flw^tfS^ft  inont,  or  issued  a  provinonal  command,  on  an  ev 
*««>  jparle  statement  of  tiie  plaintiff. 

The  interdict  (in  this  respect),  comparable  to  an  Ligunction  or 
Madamns. 

,  The  defendant,  on  receiving  command,  ought  shew  cause. 
And,  then,  if  doubtful  issoe  of  fiust,  the  issue  went  to  9l  judex,  aa 
in  ordinary  cases. 

O^i*^'  Goymljo.*  Or  proceeding  esrlra  orifinoK. 

SiiSiiiiw         Voluntary  jurisdiction.     Emancipatkm,  etc      In 


The  last,  comparable  to  our  fines  and  recoveries. 

Alteration  of  the  old  judicial  Constitution, 
luliffi'y*         ^^  canses  determined  exirm  m^imem.    t.e.  Divi- 
sion of  procedure  between  higher  and  lower  judge  de- 
stroyed.] 


TheoalyelMfrssembbiiee  between  Bomsn  and  Enf^iaheqinty 
appears  to  be  this :  Aat  ador  eadi  system  the  kwconrected  or 
abnegated  by  the  so^eaBed  equity  law  k  allowed  to  okt  in  form. 

Another  wwtimblsncs ;  Aat  Roman  and  ig-^lkh  Equ^  hm 

^  Nstaral  pioeadiiie  sAerwards  slbeied. 
t  Gaii.  lib.  XL  {  S3. 

Mm  mmKifi  wwe  shesable  by  Manriprticm  (a  Sctifcioas  ssle)  ;  a 
CMM  (a  ictitioas  mil) ;  or  (if  corpovMl),  bv  wmcaptan  woridng  upon 
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been  formed  to  some  extent  by  analogy  on  the  law  to  which  it  is 
contrasted  :  the  one,  by  analogy  to  jtis  civile  fsubseguilur  Jus 
civiiej:  the  other,  to  Common  Law  fsequitur  legem).  Of  course 
they  most  have  deviated;  but  analogy  was  observed  to  some 
considerable  extent.  This,  however,  is  not  a  proof  of  rescm- 
blanoe,  since  much  of  every  body  of  innovating  law  is  formed  by 
the  same  analogy. 
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LECTUBE  XXXV. 

From  the  jadicial  functions  of  the  Pratores  Vrbani,  I  pro- 
ceed to  that  power  of  direct  legislation,  which  they  exercised 
(at  first)  with  the  tacit  consent,  and  (afterwards)  with  the 
express  authority  of  the  sovereign  Roman  People.  . 

Originally  and  properly,  the  Praetor  was  merely:  .i^ 
a  judge.     It  was  his  business  to  adm$n$ter  the 
Law,  established  by  the  Supreme  Legislature,  in >; 
specific  cases  falling  vrithin  his  jurisdiction. 

But  though  it  was  his  business  to 

the  law  established  by  the  supreme  legislature,  M| 

r.jj,  xiiT™       the  manner  of  administration,  or  the  mode  of  pro-  '% 

cedure,  was  left,  in  a  great  measure,  to  his  own  discretion. 

Accordingly,  every  Prsdtor,  on  his  accession  to  the*  Prse- 

•  .  \         torship,  made  and  published  Bul^  of  Procedure  or  Prae^ 

O:^:      *  iice :  Rulcs  to  be  observed,  during  his  continuance  in  office, 

>:^'':^     -    by  those  who  might  happen  to  be  concerned  (as  parties,  or 

tir"^^   . -^^  otherwise)  in  causes  coming  before  him. 

I-'K"  .;?;y-   Such,  originally,  was  the  direct  legislative  power  exercised 

by  ihie  Praetors.     It  extended  to  procedure  or  practice,  but 

not  to  the  substantive  law  which  it  was  their  business  to 

administer^  -  It  may  be  likened  to  the  power  of  making  Be^ 

^uliBpraxis  which  is  not  unfrequently  exercised  by  our  own 

Courts  of  Justice. 

But,  in  consequence  of  incessant  changes  in  the  circum- 
stances and  opinions  of  the  Roman  community,  correspond- 
ing chang^  in  its  institutions  were  absolutely  nec^saiy. 
And,  inasmuch  as  the  demand  for  innovation  was  slowly  and 
imperfectly  supplied  by  the  supreme  and  regular  legislature. 


* .  - 
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thePr«tor8  ventured  to  extend  their  direct  legislative  power, 
and  to  amend  or  alter  the  substantive  law  which  properly 
•it  was  their  office  to  administer. 

The  Law  introduced  by  the  Praetor  (whether  it  piffermoe 
consisted  of  substantive  law,  or  of  rules  of  pro-  neMUodipe- 

*  ciiil  Edicts. 

cedure  or  practice)  was  introduced  (for  the  most 

part)  by  their  general  Edicts,  or  by  their  Edicts  (simply  so 

called). 

[Remark  on  the  distinction  between  substantive  and  adjective 
law.  I  adopt  it  for  the  present.  As  I  shall  shew  hereafter,  the 
distinction  beween  substantive  and  adjective  camiot  be  made  the 
basis  of  a  just  division. 

Substantive  law.  Adjective  law. 

Material  law.  Formal  law* 

Le  Fonds  du  droit.      La  Forme. 

The  Law.  Rules  of  procedure  or  practice.] 

For  Edicts,  Orders,  or  Praecepts,  issued  by  the  Praetors, 
were  of  two  kinds :  general  and  special. 

A  general  Edict  was  made  and  published  by  a  Praetor  in 
his  l^slative  capacity.  A  special  Edict  was  made  and 
issued  by  a  Praetor  in  the  exercise  of  his  judicial  functions. 

A  general  edict  consisted  of  a  rule  or  rules,  which  had 
no  specific  relation  to  a  specific  case  or  cases,  but  regarded 
indifferently  all  cases  of  a  given  class  or  classes.  A  special 
edict  was  issued  in  a  specific  cause;  was  addressed  to  a 
person  or  persons  concerned  in  that  cause,  and  specifically 
regarded  the  person  or  persons  to  whom  it  was  addressed. 

In  short,  a  general  edict  was  a  statute,  or  a  body  of  statute 
law ;  and  was  made  and  published  by  its  author  as  a  sub- 
ordinate  legislator.  A  special  edict  was  an  order,  made  in 
a  specific  cause ;  and  was  made  and  issued  by  its  author  as 
a  judge. 

It  appears,  then,  that  the  term  "  Edict "  was  often  applied 
indifferently,  to  the  general  rules  or  orders  which  were  pub- 
lished by  the  Praetors  as  legislators,  and  to  the  special 
orders  or  commands  which  they  made  and  issued  as  judges. 

u  2 
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Bat  when  the  Edicts  of  the  Praetors  are  mentioned  without 
qualification,  their  general  or  legislative  edicts,  and  not  their 
particular  or  judicial,  are  commonly  or  always  referred  to 
by  the  writer. 

In  like  manner,  the  Jus  edicencU,  which  is  ascribed  to  tlie 
Praetors,  denotes  their  power  or  right  of  making  general 
rules,  and  not  their  power  or  right  of  making  special  orders 
in  the  exercise  of  their  judicial  functions.  And  so,  **  edicere^* 
or/* Jus  edicere'*  is  to  legislate ytrec/^.*  The  act  of  Judging 
(or  of  applying  existing  law  in  specific  causes)  being  de- 
noted by  the  expression  ^^Jus  dicere '"  (or  *^Jus  decernere  "JL 

In  the  orations  of  Cicero  against  Verres,  **  edicere ''  ana 
^* decernere**  ar^  directly  and  distinctly  opposed  in  the 
senses  which  I  have  now  referred  to.  For  one  of  the  charges 
'  against  Verres  (who  as  Governor  or  President  of  a  province 
was  invested  with  the/W  edicendi)  is  this :  quod  alitor,  atque 
at  eduserat^  decrevisset  :—thBt  in  the  decrees  or  orders, 
which  he  issued  as  judge,  he  violated  the  rules,  which  he 
bad  established  in  his  l^islative  capacity,  by  his  own  general 
edict.  In  like  manner,  the  general  constitutions  promulged 
by  the  Emperors  as  legislators  (when  oppoaed  to  the  decrees 
which  they  issued  as  judges  in  the  last  resort)  are  frequently 
styled  "  «ffc/a/" 

J^terdicere  (as  well  as  dicere  and  decernere)  is  also  op- 
posed lo  edicere.  But  an  interdiciumwas  a  special  and  ju- 
dicial; order  of  a  particular  species.  It  was  a  provisional  or 
conditional  order  made  by  the  Praetor  on  the  ex  parte  state- 
ment of  the  applicant :,  The  party  to  whom  it  was  addressed 
having  the  power  of ;  shewing  cause  why  the  order  should 
not  be  carried  into  dSTect:  In  short,  it  was  what  would  be 
styled,  in  the  language  of  our  own  law,  an  injunction  or 
mandamus. 

'wiiytiieg*.  Any  Praetor  might  publish  a  general  edict  at 
^rSL^te!'  ^^y  period  during  his  stay  in  office.  But,  gene- 
J«»j«*  rally  speaking,,  all  the  rules  or  laws,  which  were 
jMtea^         publidied  by  jUiy  given  Praetor, .  were  published 
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OT  promulged  immediately  after  his  accemon^  and  were  com- 
prised in  one  edict,  or  constituted  one  edict. 

The  edict  which  was  published  by  any  given  Praetor, 
was  not  legally  binding  upon  his  successor  in  the  Praetor- 
ship,  and  only  obtained  as  Law  till  the  end  of  the  year 
daring  which  he  himself  continued  in  office.  And,  accord- 
ing'y»  the  general  edicts  of  the  Praetors,  or  their  edicts 
simply  so  called,  are  styled  by  Cicero  and  others  "  Edicta 
annual  or  "  leges  annucB.'' 

But  though  a  general  edict  was  merely  annual  (or  merely 
obtained  as  Law  while  its  author  cx>ntinued  in  office),  the 
general  or  legislative  Edicts,  made  and  promulged  by  the 
Praetors,  are  nevertheless  styled  **perpetuaV*  Now  the 
epithet  "perpetual''  (taken  in  its  ordinary  meaning)  is 
hardly  applicable  to  a  law  or  statute  of  a  certain  or  de- 
finite duration.  A  perpetual  law  or  statute  (taking  the 
terms  in  their  ordinary  meaning)>woHld  seem  to  denote  a 
law  which  was  intended  to  be  irrevocable,  or  which  (at 
least)  was  intended  to. endure  until  some  competent  au- 
thority should  abrogate  or  repeal  it< 
•  Accordingly,  the  epithet  "  perpetuah"  (when  applied  to 
the  legislative  edicts  made  and  published  by  the  Praetor) 
indicates  their  generality,  and  not  their  duration.  When 
thus  applied,  the  t^\i\\tt  ^ perpetual*'  is  opposed  to  "cw- 
casional^'  and  is  used  to  distinguish  the ^cir^a/ edicts  of  the 
Praetors  from  the  special  edicts  or  orders  which  they  issued 
in  their  judicial  capacity. 

And  (taking  the  epithet  "  perpetual "  in  this  meaning)  it 
was  justly  applicable  to  these  general  or  legislative  edicts^ 
although  their  duration  was  definite  or  certain.  For  a  spe- 
cial or  judicial  edict  was  issued  in  a  given  cause ;  was  re- 
stricted to  the  cause  in  which  it  was  issued;  and  expired 
with  the  specific  exigency  which  it  was  intended  to  meet. 
It  was  an  occasional  order  concerning  a  particular  case,  and 
not  extending  generally  to  cases  of  a  class.  In  the  language 
of  the  Roman  Law,  it  was  made  and  issued /'pro  re  nata* 
(or  **praiU  res  incidit "). 
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^  Bat  an  -cidict  is^aed  by  a  Praetor,  as  exercising  his  legist 
lative  powers,  consisted  of  general  Rules.     It  was  neither 
provoked  by  a  tpeeific  occasion,  nor  did  it  expire  with  any 
of  the  specific  occasions  on  which  its  general  provisions  were 
actually  applied.     It  was  intended  to  apply  to  entire  daases 
of  cases ;  and  was  applicable  to  every  case  belonging  to  any 
of  those  classes,  so  long  as  the  Praetor  by  whom  it  was  pro* 
molged '  should  occupy:  his  office^ .  In  the  language  of  the- 
Roman  Law,  it  was  made  and  issued^  "  iroii  prout  resind*. 
dit,  sed  juriddictioqifl /T^ijEitffotf  causft,"  It  was  notprovoked : 
bya.apecific  incident  or  occasion;  but  was  intended,  fo.v  1> 
serve  as  la  guide  to  fedl  who  might  be  oonoemed  in  cauaea^'-:^^ 
so  long  a?  th9  Praetor  who  issued  or  promnlged  it  should  ^'-A^l 
o((ntinue.«tp  exercise  the  jurisdictioa  annexed  to:  hjs 'office*  ^*'>  .  1^ 

^^ The  epithet  ** pefpeU(d'\y9hNi applied  to;the:£dict  oi a  > ;  ^^ 
Prtetor,' is  'therefore  synonymods  .wUh  /'^ratfio^V  <as^  op^  \y'.^ 

j;^v  pp^  to  "  9pecijie  "  or  ^  occasional  *  >  :  J^^'^l»Q^>t<^  *«'  **>«^  'M 
edict  consisted  of  general  provisions ;  .and.  not;  that  it  was  p 
calculated  to  endure,  m /^f^ie/MW/ or  ^til  it  •  s^^  C 

abrogated  or  repealed  by  a  supromer  or  aubordinate  1^8-?  .  • : 
lature.  As  opposed.to  general  and  l^islative  edicts,  spe- 
cial and  judicial  edicts  are  frequently  styled /i^pM/ma  ••'  An^ 
epithet  which  does. not  denote  that  they  were  issued  ia 
haste,  :but  that  they  were  made  on  the  ispur  of  a  specific  or 
particular  occasion.  -  >  ;. ,       »    . 

The.PjraetQrian  Edict,  which  waS'in  fofce  at 


m 
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cr  um  Ediet    any  given  period,  was  properiy^  the :  edict  of.  thCi 
oiiPMofft.    Praetor  who  then  occifpied  the  Praetorship.'    For 
the  edict  which  was  promulged.by  any  given  Praetor,  ex-» 
pirfed  with  the  year  during  which  he  stayed  in  the  office^  ^ 
and  yielded  to  a  similar  edict  prdmulged  by  his  immediate.    - 
Successor.    ;  .'  .  ■..-■.  •  .-r/:- 

/  But. though  the  edict  of  every  forgoing.  Praetor  :waa 
superseded  by  the  edict  of  his  immediate  successor  in  the 
office,  every  succeeding  Praetor  inserted  in  his  own  edict,  all* 
iucb  rules  and  provisions,  contained  in:  the  edict  of  his  pre-^ 
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decessor,  as  had  found  favour  with  the  public  at  large,  or  had 
met  with  the  approbation  of  the  classes  who  influenced  the 
community.  For,  as  the  legislative  power  of  the  Praetors 
was  derived  from  the  tacit  consent  of  the  sovereign  people, 
its  exercise  was  inevitably  determined  by  general  opinion. 

Such  being  the  case,  the  edict  prornulged  by  every  suc- 
ceeding Praetor  was  a  simple  or  modified  copy  of  the  edict 
prornulged  by  his  predecessor.  He  simply  republished  the 
edict  which  his  immediate  predecessor  had  issued,  or  else 
he  republished  it  with  such  omissions  and  additions  as  were 
demanded  by  general  opinion  or  suggested  by  general  ex- 
pediency. If  he  simply  copied  the  edict  which  the  forego- 
ing  Praetor  had  promulged,  the  edict  pronmlged  by  himself 
was  simply  transiatitious,  or  tralatitious.  In  other  words, 
it  merely  consisted  of  rules  and  provisions,  which  he  trans- 
lated, (transferred,  or  adopted)  from  the  edict  of  his  imme- 
diate predecessor. 

If  he  copied  the  edict  of  his  predecessor  with  certain 
modifications,  the  edict  promulged  by  himself  was  partly 
Sdictum  tralatitiutHy  and  partly  Edictum  novum.  So  far  as 
it  consisted  of  provisions  taken  from  the  edict  of  his  pre- 
decessor, it  was  Edictum  tralatitium.  So  far  as  it  consisted 
of  provisions  devised  and  introduced  by  himself,  it  was  not 
Edictum  tralatitium,  but  Edictum  novum. 

It  rarely  happened  that  the  general  Edict  of  a  Praetor 
was  purely  tralatitious.  For  incessant  changes  in  the  posi- 
tion and  opinions  of  the  community  created  an  incessant 
demand  for  coiTcsponding  changes  in  its  law.  And  since 
this  continued  demand  was  slowly  and  imperfectly  satisfied 
by  the  supreme  and  ordinary  legislature,  the  Praetors  were 
provoked  to  supply  the  demand  by  a  continued  though 
cautious  exercise  of  their  legislative  powers. 

It  is  remarkable  that  nil  the  edicts  of  all  the  successive 
Praetors  are  frequently  considered  as  constituting  one  Edict. 
They  arc  frequently  styled  (in  the  singular  number)  "  t/ie 
Edict ;  "   "  t/ie  Praetorian  Edict ; "   or  "  tAe  Edict  of  the 


5  ■■. 


I " ' 


■-••'■-.■ 


.-> 


i96  -LKCT0RK8   ON 

Praetors  or  Praetor/"  The  process  of  translation  or  trans* 
ference  which  I  have  attempted  to  describe,  explains  this 
form  of  expression. 

With  refei^nce  to  its  pramufyatiim,  the  general  Edict, 
which  was  in  force  at  any  given  period,  was  the  edict  of 
the  Pr»tor  who  then  occupied  the  Prstorship.  But  with 
reference  to  its  contents,  or  to  the  rules  of  which  it  con- 
'sisted,  it  was  partly  the  production  of  the  Praetor  who  then 
occupied  the  Praetorship,  and  partly  the  production  of  his 
various  predecessors  in  the  office.  For  much  of  the  edict 
promulged  by  every  Praetor,  was  translated  into  the  edict 
promulged  by  his  immediate  follower.  With  referenoe, 
therefore,  to  their  contents  (though  not  with  reference  to 
their  promulgation),  the  series  of  edicts,  issued  by  a  series 
of  Praetors,  constituted  an  indivisible  whole,  or  formed  a 
continuous  chain.  Although  the  edict  for  the  time  being 
had  been  promulged  by  the  actual  Praetor,  his  predecessors 
as  well  as  himself,  hftd  lent  a  band  to  the  fordiation  of  its 
profvisions. 

r  And  her^  I  may  remark,  that,  after  the  Praetors  had 
legislated  through  a  long  tract  of  time,  the  general  Edict 
of  the  Praetpr  for  the  time  being  naturally  consisted  (for 
the  most  part)  of  derivative  or  trainslatitious  rules.  For  as 
the  legislative  power  ef  the  Praetors  was  commonly  exer- 
cised:  discreetly,  the .  rules,  introduced  oripnally  by  the 
Praetor  for  the  time  beings  were  comparatively  few  and  un- 
important. They  bore  a  small  and  insignificant  proportion 
to  those  provisions  of  his  predecessors  which  were  also  a 
part  of  his  edict,  and  which  had  accumulated  through  a 
seriesofages.  ' 

»|j^^jM^, :  The  aggregate  of  rules,  which  had  been  intro- 
WM  Conned  duccd  by  succcssive  edicts,  and  which  were  em- 
Jthb  bodied  in  the  edict  obtaining  for  the  time  being. 


formed  or  constituted,  at  any  given  period,  the 
portion  of  the  Roman  Law  which  was  styled  'Vm  Fra- 
torium.^'  -    . 
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A  part  of  the  Roman  Law  (like  much  of  the  Law  of  Eng- 
land) was  made  by  judicial  decisions  on  specific  or  par- 
ticular cases.  Decided  cases,  serving  as  prcccdentSy  formed 
a  portion  of  the  Roman,  as  well  as  of  our  own  system.  In 
the  language  of  the  Roman  Law,  as  well  as  in  the  language 
of  the  English,  such  decided  cases  are  frequently  called  pre- 
cedents : — *'prajudicia*'  More  commonly,  however,  such 
decided  cases  are  styled  "  res  judicata  /'  And  their  influ- 
ence (as  precedents)  upon  subsequent  judicial  decisions,  is 
styled  *'  auctoritas  rerum  perpetuo  similiter  judicatarum/* 

Now  as  most  civil  cases  fell  within  the  jurisdiction  of  the 
Praetor,  most  of  the  civil  law,  which  was  formed  by  judicial 
decisions,  miyht  have  been  styled  with  propriety  "praetorian 
law."  Where  the  Praetor  decided  without  an  arbiter  or 
judew^  the  questions  of  law  which  happened  to  arise  in  the 
cause  were  of  course  determined  by  himself.  And  where 
he  remitted  the  cause  to  a  judex  or  arbiter,  the  questions 
of  law,  which  the  formula  happened  to  involve,  were  pro- 
bably decided  in  efiect  by  the  Court  above,  and  not  by  the 
secondary  or  subordinate  tribunal.  I  stated  in  my  last 
Lecture,  that,  when  a  question  of  law  arose  before  the 
judex,  he  commonly  took  the  opinion  of  the  Court  above, 
and  gave  judgment  accordingly.  I  have  not  been  able  to 
discover,  whether  it  was  incumbent  on  the  judex  to  take  the 
Law  from  the  Praetor,  and  whether  the  latter  could  grant  a 
new  trial  in  case  the  judex  or  arbiter  decided  against  the 
law. 

But  though  most  of  the  law,  formed  by  judicial  de- 
cisions, was  made  by  the  Praetors  (as  judges),  and  mi^hl 
have  been  styled  "  praetorian,"  the  term  '*jus  pratorium  " 
was  exclusively  applied  to  the  law  which  they  made  by 
their  general  edicts  in  the  way  of  direct  legislation. 

This  is  a  fact  which  I  cannot  account  for  satisfactorily ; 
bat  which  (perhaps)  may  be  explained  in  the  following 
manner. 

Though  part  of  the  Roman  Law  was  formed  by  judicial 
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decisions,  that  part  of  it  which  was  so  formed  bore  an  in- 
significant proportion  to  the  rest  of  the  system.  Demand 
for  law  of  the  kind  was  superseded,  in  a  great  measure, 
by  the  law  which  the  Praetors  introduced  in  the  exercise 
of  their  l^slative  powers.  And  since  the  law  which  they 
introduced  through  the  medium  of  their  general  edicts, 
eclipsed  the  law  which  they  established  by  their  decisions 
on  specific  cases,  general  attention  was  fixed  on  the  former, 
whilst  the  existence  of  the  latter  was  generally  forgotten. 
The  former  being  eanspicuoua,  and  being  canspicuoudy  the 
work  of  the  Praetors,  .it  obtained  exclusively  the  name  of 
JMspr^tarium^  although  the  name  miykt  have  been  ex« 
tended  to  the  latter. 

-'  The  ju8  edioendi  {or  the  power  of  l^islating 


«rtiie/M    '-  directly  by  general  edicts  or  statutes)  was  not 


.      .  'confined  to  the  Pr^tarea  Vr6anii:   It  was  exer- 
'■)/"<'  dsed  by, every,  magistrate  of  a  superior  or  elevated  rank, 
with  reference  to  isuch  matters  as  fell  within  his  jurisdic- 
;'\       tion;;  It  was  exercised  by'  the  high  priests  or  Ponti/lces 
^^.        mairimi:    It  was  exercised  by  the  EdUes^  or  the  surveyors 
and  cumtors  of  public  buildings,  roads,  and  markets.  With 
reference  to  cases  arising  in  Italy,  between  provincials  and 
provincials^  or  befween  provincials  and  Roman  citizens,  it 
was  exercised  by  the  Pratores  Peregrini.     In  the  outlying 
provinces,  it  was  exercised  by  the  Proconsuls,  aijd  other 
Presidents  or  Rtilers,  to  whom  the  government  of  those  pro- 
vinces was  committed  by  the  Roman  People. 
•'The  rules  which  were  established  by  the  general  edicts 
of  tbe  magisbrates  who  enjoyed  the^M  edicendi^  were  often 
^/       considered  as  constituting  a  whole,  and  were  styled  (when 
(Xmsidered  as  a  whole)  the  jus  honorarium.     For  as  every 
office  of  an  elevated  character  honoured  or  distinguished  the 
person  by  whom  it  was  occupied,  every  office  of  the  kind 
was  styled  ^*hono8**>  And  since  the  magistrates,  who  enjoyed 
and  exercised  the  power  of  promulging  general  edicts,  en- 
joyed it  by  virtue  of  their  honor es^  or  of  the  elevated  offiices 


JURISPRUDENCE.  299 

which  they  filled,  the  law  which  they  created  by  their  ge* 
neral  edicts  was  naturally  styled  jus  honorarium. 

Hence  it  follows,  that  the  jus  pratortum  was  merely  a 
portion  of  the  jus  honorarium.  But  as  no  other  portion  of 
the  ju8  honorarium  was  equal  in  extent  and  importance  to 
ihejuspratorium^ihst  i^Tmjus  honorarium  is  frequently  re- 
stricted to  the  latter. 

''PrsBtores  (says  Pomponius)  edicta  proponebant:  quae 
edicta  praetorum  jus  honorarium  constituerunt.  Honora- 
rium dicitur,  quod  ab  honore  pnetoris  venerat." 

**  Jus  praetorium  (says  Papinian)  et  honorarium  dicitur : 
Ad  bonorem  praetorum  {pr  ex  honore  praetorum)  sic  nomi- 
natum/' 

The  jus  pratorium  (or  the  law  which  thejyr^-  Ji^^fJ^j?^ 
iores  urbani  introduced  by  their  general  edicts)  j^ptmio- 
seems  to  have  been  made  by  those  distinguished  ibrmed. 
magistrates  out  of  the  following  materials. 

First.)  They  gave  the  force  of  Law  (through  the  medium 
of  their  general  edicts)  to  various  customary  or  merely 
moral  rules  which  had  obtained  generally  amongst  the 
Roman  people. 

Secondly.)  They  imported  into  the  Roman  Law  (through 
the  medium  of  their  general  edicts)  much  of  that  jus  yen- 
Hum,  or  that  aequal  or  common  Law,  which  had  been  formed 
by  the  Fratores  Percgrini,  and  by  the  Presidents  of  the 
outlying  provinces. 

Thirdly.)  So  far  as  the  opinion  of  the  Roman  public  in- 
vited or  permitted  such  changes,  they  supplied  the  defects  of 
the  jus  cicile,  or  proper  Roman  Law,  and  even  abolished 
portions  of  it,  agreeably  to  their  own  notions  of  public  or 
general  utility. — "  Jus  Praetorium  est  (says  Papinian)  quod 
praetores  (snpplendi  vel  corrigendi  juris  civilis  gratia)  in- 
troduxerunt,  propter  utilitatetn  pui/icam." 

Inasmuch  as  the  body  of  law,  formed  by  the  ^*  j^ 
Pratores  Urbani,  was  partly  derived  from  \X\tjus  ^mu^^ 


^-   t; 
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UMUiM^or  (fentium^  and  was  partly  fashioned  apon  Utility 
pffon^^  (as  conceived  by  the  Praetors  and  the  public),  it 
^Jl^  was  naturally  styled  the  Equity  of  the  Praetors, 
ia^^M.  or  was  said  to  be  founded  by  the  Praetors  upon 
IJ^Sid*'^  equitable  grounds  or  principles.  For  (as  I  re- 
'^'■^•*^  marked  in  a  former  Lecture)  the  ju8  ffem/ium  was 
styled  jus  aquum,  whilst  general  utility  (or  principlesL  of 
legislation  supposed  to  accord  with  it)  was  often  styled 
••  iEquitas/' 

It  is  said  in  a  passage  of  the  Digests  (referring  to  a  cer- 
tain rule  of  the Juapratorium)  ''  hoc  aquitas  suggerit  etaijure 
defidamnr:  "■  That  is  to  say^lhe  rule  was  commended  bjh 
general  utility  (or  equity),  although  it  was  not  recognis^^.'^ 
by  that  portion  of  the  Roman  Law  which  was  opposed  to 
ihe  Jui  jn-atoHuM  by  the  name  ot /* jus  civile.- { -  Though 
that  which  conforms  to  the  Ju$  pratorium  is^commonlj  /T^ 
styled  aquum,  it  is  frequently  styled  justum.  -  That  which' 
does  not  confonn.to  ihe  Ju$ pratoriumt  is  commonly  styled' 
V  iniquum/'  and  not  unfrequently,  '^  ityuafum/*  ■      .        \ 
^T^J'^^  ''■     Inasmuch  as  the /tftf/rr^ifoniMa  grew  gradually,' 
eonStokaw  or  was  foHucd  by  successive  edicts  of  many  suo-^. 

of  iasoktea  •  • 

niiM.  cessive  Praetors,  it  was  not  a  formal  system  ot 

digested  body  of  law,  but  an  incondite  collection  or  heap 
of  single  and  insulated  rules.  No  Praetor  thbught  of  l^s- 
lating  systematically :  Nor  would  his  stay  in  office  have 
allowed  him  io .  l^islate  systematically,  although  tlie  opi- 
nion of  the  public  had  favoured  the  attempt,  and  the  su- 
preroe  or  regular  l^slature  had  inclined  to  acquiesce  in  it. 
When  the  Praetor  for  the  time  being  was  struck  by  a  par-' 
ticular  •  defect  in  the  existing  law,,  and  when  the  general 
opinion  invited. or  provoked  him  to  supply  it,  he  cured  that 
particular  defect  by  a  particular  provision.  And  if  he 
thought  a  particular  rule  iniquum  or  mischievous,  and  ge- 
neral opinion  favoured  or  demanded  the  abolition  of  it,  he 
inserted  a  clause  in  bis  edict  abolishing  the  specific  mis- 
chief. 
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*  It  is  also  remarkable,  that  even  the  substan-  implication 

tive  law  introduced  by  the  Edicts  of  the  Praetors,  uw.  and  of 

wore  a  practical  shape,  or  was  implicated  with  pnetonnn 
,  *  Uw  in  par- 

procedure.  ticuUr,  with 

If  the  Praetor  gave  a  right  unknown  to  the  jus  ^  "^ 
civiie,  he  did  not  give  that  right  explicitly  and  directly. 
He  promised  or  declared,  through  the  medium  of  his  general 
edict,  that,  in  case  any  party  should  be  placed  in  a  certain 
position,  he,  the  Pnetor,  would  give  him  an  action,  or  would 
entertain  an  action  if  be  should  think  fit  to  bring  one. 
If  the  Praetor  abolished  a  rule  which  was  parcel  of  the  jus 
cimle,  he  did  not  abolish  or  repeal  it  formally  and  explicitly. 
He  promised  or  declared,  through  the  medium  of  his  general 
edict,  that,  in  case  an  attempt  should  be  made  to  enforce 
the  rule  by  action,  he  would  empower  or  permit  the  de- 
fendant to  except  to  the  plaintiff's  action,  or  to  defeat  the 
plaintiff's  action,  by  demurrer  or  plea.  For  example ;  Many 
conventions  or  pacts,  which  were  void  jure  civili,  were  ren- 
dered legally  binding  by  the  Edicts  of  the  Praetors.  But 
when  a  Praetor  (through  the  medium  of  his  general  edict) 
gave  validity  to  a  convention  which  was  void  jure  civiii,  he 
did  not  determine  formally  the  rights  and  obligations  of  the 
parties.  He  merely  indicated  the  action  which  he  would 
give  to  the  promisee,  in  case  the  promisor  should  neglect 
or  refuse  performance. 

Again  :  According  to  the  jus  civile,  a  party  obliged  (by 
contract  or  otherwise)  was  not  freed  from  the  performance 
of  the  obligation  by  a  simple  promise  on  the  part  of  the 
obligee,  not  to  enforce  it  by  action.  According  to  the  jus 
Civile,  the  obligor  was  not  freed  from  performance  without 
a  formal  release  (styled  acceptilatio)  executed  by  the  obligee. 

Now  the  Praetors  determined,  by  their  general  edicts, 
that  the  obligation  should  be  extinguished,  in  case  the 
obligee  merely  promised  that  he  would  not  require  per- 
formance.    But  instead  of  abolishing  the  old  law  explicitly 

•  Falck,  J  70. 
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and  directly,  the  Praetors  gave  to  the  obligor  an  excepfum 
founded  on  the  promise.  Instead  of  declaring  explicitly  that 
the  obligee  had  no  right,  they  left  him  (in  appearance)  his 
right  of  action,  but  empowered  the  obligor  to  defeat  that 
apparent  right  by  a  defence  bottomed  in  Equity  (or  in  the 
JU9  jnwtariMi). 

■  This  obscure  and  absurd  mode  of  abrogating  law  has 
also  been  pursued,  by  our  own  Chancellors.  Where  a  com- 
mon-law .rofe  is  superseded  by  a  rule  of  equity,  it  is  left  to 
appearance  <6r  in  pretence)  unabrogated  and  niitouched. 
But  in  case  an  attempt  be  made  to  enforce  it  by  action^  the 
plaintifr  is  TCstrained  by  the  Chancellor  from  pursuing  his 
empty  right'   :•  ' 

TIm  only  'difierence  between  the  cases  arises  from  this. 
-  In  AolM^i|tlierd  was  no  distinct  tribunal -affecting  to  acl- 
minkter  m  diathict  system  c^  Law.  under  the  name  of  Equity. 
ContDqiMQtly,' the  equitable  defence  was 'submitted  to  the 
Pnetor  himaelf^  or  to  the  very  tribunal  in  which  the  action 
Was  bnmgkt'i    '■ ' 

In  Bn^and,*tlieie  is  a  distinct  Court  affecting  to  admi- 
nister m  diatiiiet  qrstem  of  Law  under  the  name  of  Equity. 
Consequently*  the  action  is  brought  bef(»e  one  Court*  and 
the  defence  (in  the  shape  of  a  suit)  is  submitted  to  ahothttL 
The  action  is  brought  io  a  common-law  Court,  arid  in  that 
Court  the  action  is  not  to  be  resisted.  But  the  Chancdior 
(on  the  appKoation  of  the  defendant)  issues  an  "order,  re- 
straining tlie  plaintiff  at  Law  from  pursuing  his  legal  de^ 
mand. 

In  Rome^  them  was  tme  suit.  The  plaintiff  presented 
hit  demand  (founded  on  the/st  cmfe)  to  the  Praetor;  and 
the  defendant  submitted  his  defence  (founded  on  the  jvt 
jPfwtorsAn)  to  tlie  same  tribunal 

lar  Euj^d,  there  are  two  suits.  The  plaintiff  brings 
his  actioQ  before  a  common-law  Court ;  and  the  defendant 
institiites  a  suit  before  a  Court  of  Equity,  for  the  purpcac 
of  obtaining  an  order  to  stay  the  proceedings  of  his  adver- 
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sary.  In  England,  the  mess  of  complication  and  absurdity 
is  somewhat  thicker  than  it  was  in  ancient  Rome. 
.  To  revert  to  the  subject  from  which  I  have  digressed  for 
a  moment ;  Wherever  the  Praetor,  by  his  edict,  gave  a  right, 
he  did  not  give  the  right  directly  and  explicitly.  He  merely 
promised  a  certain  remedy,  in  case  the  right,  which  he 
gave  in  effect,  should  be  violated  or  disturbed.  And  the 
nature  of  the  right  which  he  thus  virtually  created,  was  im- 
plied (or  described  implicitly)  in  his  description  of  the  re- 
medial process. 

Before  I  quit  this  subject,  I  will  advert  to  two  Aetionet 
peculiarities  of  the  Roman  Law  language  which  jn^etmm. . 
are  extremely  perplexing. 

The  actions  (or  rights  of  action)  created  by  the  Pisetorian 
£dict,  are  frequently  styled  utiles. 

It  commonly  or  often  happened,  that  actions  given  by 
the^iftf  pratorium  were  analogous  to  actions  given  by  the 
ju8  civile.  Or  (speaking  more  accurately)  a  case,  wherein 
.the  Praetor  gave  an  action,  was  often  analogous  to  a  case 
.wherein  an  action  had  been  given  by  the^i^  civile.  Al- 
though the  case  for  which  the  Prsetor  provided,  fell  not 
within  the  j9r(^mtV>n  of  the^t^  cioUe,  it  fell  within  the  prin- 
ciple upon  which  that  provision  was  founded.  Hence  the 
right  of  action  given  by  the  Pi*setor  was  given  by  way  of 
analogy :  by.  way  of  analogy  to  a  right  of  action  which  had 
already  been  given  by  the  Jus  civile.  And,  being  given 
by  way  of  analogy,  the  action  given  by  the  Praetor  was 
-styled  utilis.  For  the  term  utilis  (as  taken  in  this  sense) 
is  not  derived  from  uti  the  verb,  but  is  related  to  uti  the 
^adverb.  The  Pnetor  gave  the  action^  as  he  would  have 
j^ven  it,  if  the  case«  submitted  by  the  applicant,  had  fallen 
, within  the  provision  of  the  jus  civile.  An  actio  utilis  (as 
ihus  understood)  may  be  likened  to  an  action  on  t/ie  Case. 
For  an  action  on  the  case  (or  an  action  of  trespass  on  the 
case)  is  properly  an  action  founded  on  a  writ  issued  in  con» 
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9imK  casu :  that  is  to  say,  in  a  case  analdffous  to  a  case. for 
which  the  ancient  law  had  already  provided. 

In  the  language  of  the  Roman  Law,  utiiis  is  often  syno- 
nymous with  "  legally  valid  or  operative."  But,  as  applied 
to  praetorian  actions,  it  seems  to  be  synonymous  with  **  ana- 
lo^us/'  For,  since  moiiy' praetorian  actions  were  really 
analogous  to  actions  given  by  the  jus  cinile^  praetorian  ac-  ' 
tions  were  styled  utilee,  even  in  cases  where  no  such  analogy 
obtained.  L      ' 

Actions  given  by  the  Edicts  of  the  Praetors  are  also  f re«*  .  ^ 
quently  styled  ''  actiones  in  factum/'  or  **  actiones  in  fiEictui^v.S:;^ 
oonceptae/'  A  form  of  expression  which  seems  to  havev\^ 
arisen  from  a  peculiarity  in  the  form  of  procedure.  Where  /  ij^ 
an  action  was  founded  on  the  w  civile,  it  would -seem  '^.^ 
that  the  plaintiff  not  only  stated  his  cf»e/  but  aUeged  4: 
or  quoted  the  law  upon  which  he  rested  his  demand.  V:^| 
Whence  such  actions  were  styled  actions  injue^  or  actions 
injue  ccmeepta.  But  where  an  action  was  founded  on  the 
Jue jfratarium,  the  pluntiff  merely  stated  the/acts  (or  case),, 
without  adverting  to  the  law  which  gave  him  a  right  to 
sue.  And  since  the  /ic/!or  merely  detailed  the  facts,  his  ac- 
tion was  styled  an  action  in /actum,  or  an  action  in /actum 
coneepta.  The  reason  of  this  difference  in  forms  I  -  am  not 
able  to  explain ;  nor,*  perhaps,  is  it  worth  expkining.  But 
it  if  of  importance  that  the  import  of  the  expression  *^  action 
in/actum^*  should  be  marked  and  understood.  -  For,  look- 
ing at  the  shape  of  the  expression,  it  would  seem  to  denote 
an  action  allowed  by-  the  Praetor  arbitrarily,  rather  than  an 
action  founded  on  the  Jus  pratorium,  or  on  the  settled  Law 
which  the  Praetors  had  introduced  by  their  edicts. 

[Perhaps  the  term  was  derived  from  this:  that^  where 
the  case  was  prima  impressionis,  there  was  no  praetorian 
law  which  the  plaintiff  could  allege.  -And  the  form  was 
preserved,  even  in  the  cases  in  which  an  existing  praetorian 
rule  might  have  been  cited.]  -  . 
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Under  the  virtual  sovereignty  of  the  Emperors  wviorjofihe 
or  Princes,  the  Praetors  exercised,  at  least  till  the  edict  fr^ 
reign  of  Hadrian,  the  properly  legislative  powers  ^Si*"^"** 
which  they  exercised  in  libera  republicd,  or  during  ^I£^^^ 
the  substantial  existence  of  the  popular  govern-  ©^ J»«^>»»*n- 
ment.     But  with  this  difference : 

In  libera  republican  the  Praetors  exercised  those  legislative 
powers  by  the  express  or  tacit  authority  of  the  sovereign 
Soman  People  : 

After  the  virtual  dissolution  of  the  popular  government, 
the  Praetors  exercised  those  legislative  powers  by  the  express 
or  tacit  authority  of  the  Emperors  or  Princes,  who  at  first 
were  substantially  though  covertly,  and  at  length  were  sub- 
stantially and  avowedly,  monarchs  or  autocrators  in  the 
Roman  World. 

Till  the  re^  of  Hadrian,  the  praetorian  law  re-  chan^jm6n 
tained  the  characters  which  I  have  just  described. 
It  was  merely  an  incondite  mass  of  occasional  and  insulated 
rules,  that  had  grown,  by  a  slow  and  nearly  insensible  ag- 
gr^;ation,  through  a  long  succession  of  ages. 

As  having  been  promulged  by  the  Praetor  for  the  time- 
being  (or  as  being  comprised  in  the  edict  in  force  for  the 
time-being),  this  body  of  rules  was  merely  annual,  or  was 
merely  calculated  to  last  during  his  stay  in  the  office.  But 
most  of  the  rules  comprised  in  that  present  edict  had  been 
translated  or  transferred  from  the  edicts  of  his  predecessors. 
And  (of  course)  most  of  them  would  also  be  translated  into 
the  edicts  of  his  successors ;  and  (by  virtue  of  the  r^ubli- 
cations  which  his  successors  would  give  to  them)  would 
continue  to  constitute  a  large  and  important  portion  of  the 
entire  Roman  Law. 

In  the  reign  of  Hadrian,  the  Jus  Pratorium,  or  the  Prae- 
torian Edict,  underwent  a  considerable  change.  It  was 
amended  or  altered  by  the  jurisconsult  Julian,  and  was  then 
promulged,  by  the  command  of  Hadrian,  in  the  form  of  a 

VOL.  JI.  IL 
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body  of  rules  proceeding  immediatdy  from  the  sovereign. 
Taking  the  terms  v>ntten  and  unwritten  in  their  juridical  and 
improper  meanings,  the  jus  pratorium  passed  from  the  de- 
partment of  unwritten,  into  the  department  of  written  law. 

As  thus  promulged  by  the  command  of  Hadrian,  the 
jus  pratorium  ought  not  to  have  retained  the  name.  For, 
as  thus  promulged  by  the  command  of  Hadrian,  it  was 
not  properly  the  law  of  the  Prsetors,  but  was  Law  proceed- 
ing immediately  from  the  sovereign  legislator :  Just  as  the 
excerpts  from  the  writings  of  jurisconsults,  of  which  Justi- 
nian's Pandects  are'  mainly  composed,  are  not  (as  consti- 
tuting the  Pandects)  the  production  of  the  original  writen, 
but  are  properly  the  production  of  the  monarch  who  se- 
lected, published,  and  sanctioned  them.  But,  as  chiefly 
consisting  of  rules  which  the  Prsetors  had  originally  intro- 
duced, ihe  jus  pratorium  retained  its  original  name,  after  its 
nature  had  been  changed  by  Hadriim's  promu^ation. 

Before  the  change  to  which  I  have  now  adverted,  the 
general  edicts  of  the  Praetors  were  styled  ** perpetual,**  in- 
asmuch as  they  consisted  of  general  and  prospective  rules, 
and  were  not  issued  **prout  res  ineidit,**  or  on  the  spur  of 
specific  occasions.  They  were  styled  ** perpetual,**  as  op- 
posed to  the  occasional  edicts  which  the  Pjrastors  issued  ju- 
dicially in  particular  causes. 

But  the-  Praetorian  Edict,  as  promulged  by  the  com- 
mand of  Hadrian,  was  styled  **  perpetual/*  in  another  signi- 
fication of  the  epithet.  As  promulged  by  the  command 
of  Hadrian,  the  praetorian  edict  was  not  edictum  annuum ; 
or  it  was  not  calculated  to  endure  to  the  end  of  a  definite 
period,  and  then  to  cease  as  Law,  unless  it  should  be  re- 
published. The  Edict  amended  by  Julian,  and  promulged 
by  Hadrian,  was  calculated  to  endure  in  perpeiuum,  or  until 
it  should  be  abrogated  by  competent  authority. 
TiMPftBtb.  Whether  the  Praetors,  after  this  change  under 
Sm  after  th0  Hadrian,  continued  to  legislate  directly  (or  to 
mS&h.       legislate  by  yenero/  edicts,)  is  an  agitated  and 
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doabtfal  question.  It  would  rather  appear  that  Hadrian, 
in  making  the  change,  intended  (amongst  other  objects)  to 
obviate  the  necessity  and  demand  for  the  subordinate  legis- 
lation of  the  magistracy. 

Whether  such  general  edicts  were  or  were  not  sourcjeofthe 
issued,  after  this  change  under  Hadrian,  it  is  cer-  leredbythe 
tain  that  the  Praetors  ceased  to  legislate  directly  from  Aiex. 
in  the  course  of  the  third  century.  to  the  mx^ 

At  or  before  the  close  of  the  third  century,  the  S^^ '"***' 
direct  legislation  of  the  Praetors,  and  also  the  legislation  of 
the  JPopulua,  Plebs,  and  Senate,  had  yielded  to  the  avowed 
l^islation  of  the  virtual  monarchs  or  autocrators. 

At  or  before  the  close  of  the  third  century,  and  from 
thence  to  the  accession  of  Justinian,  the  living  Roman  Law, 
or  the  Roman  Law  administered  and  en/arced  by  tie  tribu- 
nals, was  drawn  exclusively  from  the  two  following  sources : 
namely,  the  general  and  special  Constitutions  of  the  Empe-^ 
rors  or  Princes,  and  the  writings  of  the  jurisconsults  whose 
opinions  were  deemed  authoritative. 

For  though  the  authors  of  those  writings  were  not  pro- 
perly founders  of  law,  their  expositions  of  principles,  and 
their  solutions  of  specific  cases,  were  equivalent,  in  effect, 
to  statutes  and  judicial  decisions ;  since  those  expositions 
and  solutions  guided  the  tribunals,  in  all  the  cases  coming 
before  them,  for  which  the  Constitutions  of  the  Emperors 
had  not  provided. 
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Having  sketched  the  history  of  the  Pnetorian  Edict  to 
the  accession  and  reign  of  Justinian,  I  wiU  notice  the  effect 
of  its  stnicture  on  the  arrangement  of  his  Code  wad  Fan^ 
dects,  before  I  examine  the  opinions  concerning  the  nature 
of  Eqmty  to  which  I  alluded  in  my  last  discourse.  . 

The  Roman  Law,  as  it  was  left  by  Justinian,  lies  mainly 
in  his  Code  and  Pandects :  it  having  been  the  intention  of 
their  imperial  projector,  that  th^  should  comiNise  the  whole 
of  the  Roman  Law  to  obtain  thereafter  in  the  Enipire. 
.  His  Institutes  are  properly  a  horn-book  for  the  instruc- 
tion or  institution  of  students ;  though,  since  its  publication 
was  eubeequent  to  the  publications  of  the  Code  and.  Pan- 
dects, this  properly  institutional  treatise  was  regarded  as  a 
eource  of  law,  in  so  far  as  it  conflicted  with  those  two  com- 
pilations, or  in  so  far  as  it  was  concerned  with  matters  for 
which  those  two  compilations  had  not  provided. 

.  The  publications  of  his  Code,  Pandects  and  Institutes, 
completed  the  design  of  the  imperial  refor(ner..  His  Novels, 
or  new  Constitutions,  were  published  subsequently;  and 
are  merely  partial  supplements,  or  partial  correctives,  to  the 
three  compilations  embraced  by  his  original  project 
lii^<f  th«      His  Code  and  Pandects  are  digests  of  Roman 

Code  ""*  ^  ,  , 

Ffendeota.  Isw  III  foTce  at  the  time  of  their  conception :  His 
Code  being  a  compilation  of  imperial  constitutions  issued 
by  his  predecessors  and  himself;  and  his  Pandects  or  Di- 
gests being  a  compilation  of  excerpts  from  the  writings  of 
the  jurisconsults  whose  opinions  were  deem^  authoritative. 
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There  are,  indeed,  in  these  two  compilations,  (though 
composed  of  imperial  constitutions  and  excerpts  from  writ- 
ings by  jurisconsults,)  numerous  traces  of  laws  established 
by  the  Populus  and  Pleba,  of  Consults  emanating  from  the 
Senate,  and  of  general  Edicts  issued  by  the  Praetors.  For 
laws  of  the  ficffulus  and  plebs,  consults  of  the  senate,  and 
general  edicts  of  the  praetors,  are  referred  or  alluded  to  in 
many  of  the  constitutions  and  excerpts  of  which  these  two 
compilations  properly  consist. 

The  matter,  therefore,  of  his  Code  and  Pandects,  may  be 
conceived  and  described  in  the  following  manner : 

His  Code  is  composed  partly  of  edictal  or  general  con- 
stitutions :  that  is  to  say,  statutes  made  and  promulged  by 
Roman  Emperors  or  Princes,  in  their  quality  of  sovereign 
legislators.  But  it  also  is  composed  partly  of  fecial  con- 
stitutions :  that  is  to  say,  judicial  decretes  (and  orders  ana- 
logous to  decretes)  issued  by  Roman  Emperors  in  their 
quality  of  sovereign  administrators. 

His  Pandects  are  composed  entirely,  or  almost  entirely, 
of  excerpts  from  writings  by  jurisconsults.  Some  of  these 
excerpts  are  analogous  and  equivalent  to  statutes :  being 
didactic  expositions,  in  general  or  abstract  terms,  of  laws 
or  principles  of  law.  Others  are  mere  resolutions  of  spe- 
cific or  particular  questions,  and  therefore  are  analogous 
and  equivalent  to  judicial  decisions. — Nay,  as  having  been 
adopted  and  promulged  by  Justinian,  (who  was  sovereign 
in  the  Roman  World,)  these  general  expositions  and  par- 
ticular resolutions  are  properly  statutes  and  judicial  deci- 
sions ;  although  those  characters  cannot  be  properly  attri- 
buted to  them  as  being  the  productions  of  their  original 
authors. 

Each,  therefore,  of  these  two  compilations  is  a  compound 
of  statute  and  judiciary  law :  being  partly  a  collection  of 
statutes  proceeding  immediately  from  a  sovereign  legislator, 
and  partly  a  collection  of  judicial  decisions  proceeding  im- 
mediately from  a  sovereign  judge. 
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^2?^^r*  Though  the  Code  is  a  collection  of  imperial 
2^^"  constitutions,  and  the  Pandects  are  a  coUectioa 
of  excerpts  from  writings  by  jurisconsults^  the 
order  or  arrangement  of  each  of  these  two  compilations  is 
copied  from  the  order  of  the  Perpetual  Edict :  that  is  to 
say,  the  praetorian  edict,  (or  cAain  of  prsetorian  edicts,)  as 
altered  by  the  jurisconsult  Julian,  and  promulged  by  the 
Emperor  Hadrian. 

This  appears  from  the  Commission^  (to  adopt  a  modem 
expression,)  by  which  Tribonian,  and  certain  associates,  are 
commanded  to  select  excerpts  from  the  writings  of  the  autho- 
ritative jurisconsults,  and  to  place  such  excerpts  in  Pan- 
dects  (or  in  compartments  constructed  for  the  reception  of 
them).  .  For  in  lius  Commission,  (which  is  prefixed  to  the 
Digests  or  Pandects,  and  is  styled  Justinian's  Constitution, 
**  De  Conceptione  Digestorum^^)  he  commands  Tribonian 
and  his  associates  to  arrange  the  selected  excerpts,  '*  tam  se- 
cundum nostri  constitutionem  codicis,  quam  edicti  perpetoi 
imitationem/' 

It  is  probable  that -the  order  ef  the  Code  and  Pandects 
imitated  the  order  of  the  Perpetual  Edict,  for  the  following 
reasons  or  causes. 

*  In  the  first  pliu^ ;  Neither  the  laws  of  the  Popvlus  or 
Plebs,  nor  the  consults  of  the  Senate,  nor  the  constitutions 
of  the  Emperorsi  nor  the  judicial  decisions  of  the  subordi- 
nate tribunals,  had  ever  been  digested  or  even  collected. 
Consequently,  The  order  of  the  Praetorian  Edict  (which, 
though  it  was  a  shapeless  mass  of  occasional  and  insulated 
rules,  was,  at  least,  a  callecHon  of  rules),  was  the  only  known 
model  for  the  arrangement  of  the  projected  compilations. 
And,  since  Tribonian  and  his  associates  were  uninventive 
and  servile  copiers,  they  naturally  ordered  the  matter  of 
these  compilations,  according  to  the  solitary  pattern  which 
the  Edict  presented  to  their  imitation. 

Like  the  redactors  of  the  Prussian  and  French  Codes, 
tbey  might  have  arranged  the  matter  of  these  compilations. 


JURISPRUDENCE.  811 

according  to  the  scientific  or  systematic  method  which  had 
been  pursued  by  most  of  the  Classical  Jurists  who  had 
composed  elementary  treatises  for  the  instruction  of  stu- 
dents. But  this  scientific  method  had  never  in  fact  been 
observed  by  any  but  institutional  toriters.  And,  conse- 
quently, although  it  was  followed  by  these  slavish  imitators 
in  the  composition  of  Justinian's  Institutes,  they  never 
thought  of  pursuing  it  in  the  composition  of  those  larger 
compilations  which  were  destined  to  embrace  the  detail  of 
Justinian's  legislation. 

In  the  second  place ;  Many  of  the  writings  of  the  juris- 
.  consults  whose  opinions  were  deemed  authoritative,  were 
running  annotations  or  commentaries  on  the  Jus  pratorium. 
And  the  writings  of  these  jurisconsults  at,. and  long  before, 
the  accession  of  Justinian,  were  perpetually  consulted  by 
judges  and  practising  lawyers.  And  this  may  have  been  a 
reason  for  arranging  the  Code  and  Pandects  according  to 
the  order  of  the  Praetorian  Edict.  Their  contents  (it  may 
have  been  thought)  would  be  more  accessible  to  judges  and 
practising  lawyers,  if  arranged  according  to  a  method  with 
which  they  were  already  familiar. 

Since  the  contents  of  the  Code  and  Pandects  were  ar- 
ranged according  to  the  order' of  the  Praetorian  Edict,  their 
arrangement  has  as  little  pretension  to  the  name  of  syste- 
matic as  if  it  were  merely  alphabetical. 

Till  the  reign  of  Hadrian,  the  various  rules,  comprised  by 
the  Praetorian  Edict,  stood  in  the  order  of  the  respective 
times  at  which  they  had  been  introduced  through  a  long 
succession  of  ages.  Nor  does  it  appear  that  Julian,  who 
wrought  upon  the  edict  under  Hadrian,  did  anything  of 
much  importance  towards  ordering  or  arranging  its  con- 
tents. As  promulged  by  Hadrian,  the  Edict  of  the  Prae- 
tors (though  considerably  altered  in  its  details)  seems  to 
have  retained  its  ancient  and  venerable  form  (or  its  ancient 
and  venerated  deformity). 


312  LECTURES  ON 

The  arrangemeDt  of  the  Code  and  Pandects  may  there- . 
fore  be  suggested  by  the  following  comparison: — ^Let  us 
imagine  that  the  rules  or  principles  which  constitute  the 
Equity  of  the  Chancellors,  stood  in  the  order  of  the  times 
at  which  they  were  respectively  introduced :  That  the  Law 
created  by  Acts  of  Parliament  were  digested  in  that  order : 
That  excerpts  from  the  decisions  of  our  various  tribunals 
(and  the  writings  of  our  authoritative  lawyers),  were  di- 
gested in  the  same  order :  And  that  these  two  digests  of 
our  statute  and  judiciary  law,  were  passed  and  promulged, 
by.an  Act  of  the  Parliament,  as  the  Law  to  obtain  there- 
after in  England  or  the  United. Kingdom.  ^ 

Now  the  imagined  Digest  of  our  statute  law  would  an-. 
Bw^. nearly  to  Justinian's  Code.  I  say  ''nearly/'  For 
many  of  the  imperial  constitutions  of  which  that  chaos  is 
composed,  are  not  edietal,  ot  general  constitutions  (or  sta« 
tutes  promulged  by  the  Emperors  in  their  legislative  capa: 
dty),  but  are  decrees  issued  by  the  Emperors  as  judges  in 
the  last  resort. 

The  imagined  ^Qgest  of  our  judiciary  law  would  corre- 
spond to  J  ustinian's  Pandects.  But  with  this  difference : 
That  the  Pandects  consist  of  excerpts  from  the  writings  of 
authoritative  lawyers ;  whilst  the  imagined  digest  in  ques- 
tion :(though  partiy  consisting  of  such  excerpts)  would  prin- 
cipally consist  of  excerpts  from  the  judicial  decisions  of  our 
tribunals. 

*  '  '  4 

Sumiiiation  From  flic  foregoiug  historical  sketch  of  the 
foituid  Praetorian  Edict,  (and  of  the  effect  produced  by 
^nuoueQa. .  its  foHu  ou  the  foHus  of  the  Code  and  Pandects,) 
^^mu  of  I  proceed  to  a  short  examination  of  some  current 
tkmbetwwB  and  erroneous  opinions  concerning  the  rationale 
l^dji^!^  of  the  distinction  between  strict  Law  and  Equity. 
In  the  course  of  which  examination,  I  shall  briefly  compare 
or  contrast  the  jus  pratorium,  and  the  rules  of  equity  intro- 
duced  by  the  English  Chancellors. 


JURISPBUDBNCK.  813 

It  seems  to  be  imagiDed  by  many,  that  the  dis-  EMmm^^ 
tinction  in  question  is  necessary  or  essential ;  or,  that  the  ^ 

^  r  •   •        1  tinction  of 

in  other  words,  that  every  system  of  positive  law  Uw  into  law 
is  distinguished  or  distinguishable  into  Law  and  iMCMMryor 
Equity.     But,  in  truth,  the  distinction  is  con-  SJTdistine. 
fined  to  the  particular  systems  of  some  particular  ^^jj  ^ 
nations.    In  every  nation,  moreover,  whose  legal  *>i»*oricd. 
system  has  been  distinguished  into  law  and  equity,  the  dis- 
tinction arose  entirely  or  principally  from  causes  which 
operated  exclusively  in  that  very  community.   And,  accord- 
ingly, the  equity  obtaining  in  any  of  the  systems  to  which 
the  distinction  is  confined,  is  widely  different  from  the  equity 
obtaining  in  any  of  the  rest. 

The  distinction,  therefore,  is  not  universal  and  necessary, 
but  is  particular  and  accidental.  And,  being  particular 
and  accidental,  it  may  be  styled  an  historical  distinction ; 
since  its  import  is  not  to  be  found  in  the  principles  of  ge- 
neral jurisprudence,  but  must  be  gathered  from  the  respec- 
tive histories  of  the  several  systems  of  law  to  which  it  is  re- 
spectively peculiar. 

So  far  is  the  distinction  from  being  universal  ^^^j 

confinoQ  to 

and  necessary,  that  I  believe  it  is  nearly  confined  Boman  and 

"RturliaK  Law 

to  the  Roman  and  English  Law.  In  most,  in- 
deed, of  the  Anglo-American  States,  a  distinct  body  of  law 
bearing  the  name  of  equity^  is  administered  by  distinct 
courts,  styled  Courts  of  Equity^  or  is  administered,  in  con- 
junction with  the  Common  Law,  by  the  ordinary  tribunals. 
But  since  the  law  of  most  of  those  states  is  mainly  a  deri- 
vative of  the  English,  it  may  be  said  that  equity^  as  mean- 
ing a  portion  of  positive  law,  is  nearly  confined  to  the 
Roman  and  English  systems.  In  other  particular  systems 
there  is  equity,  in  the  other  senses  to  which  I  shall  advert 
hereafter. 

There  is  equity,  (for  instance,)  as  meaning  judicial  im- 
partiality :  equity,  as  meaning  aquitas  leyislatoria,  or  impar- 
tial maxims  of  legislation :  equity,  as  meaning  the  arbitrium 
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of  the  judge:  or  equity,  as  meaning  the  parity  or  analogy 
which  is  the  ground  of  the  so-called  interpretation  ex  raiione 
leffis.  But  there  is  no  body  of  positive  law,  distinguished  by 
the  name  of  equity,  and  opposed  under  that  denomination, 
to  other  portions  of  the  legal  system. 

In  France,  for  example,  the  arrSts  refflemenfmres,  issued 
by  the  ancient  parliaments,  bore  a  close  resemblance  to  the 
edicts  .of  the  Roman  Praetors.  For  they  were  properly 
statutes,  not  concerned  exclusively  with  mere  procedure  or 
practice,  and  often  annulling  or  modifying  laws  proceeding 
immediately  from  the  sovereign  legislature.  But  the  law 
made  by  the  parliaments  through  these  arrets,  never  acquired 
the  name  of  equity;  nor  was  it,  I  believe,  distinguished 
from  the  rest  of  the  legal  system,  by  any  appropriate  deno- 
mination. And,  in  France,  there  certainly  was  no  equity 
resembling  the  body  of  law  which  in  England  has  gotten 
that  name.  .  There  was  no  body  of  law  styled  '*  equity,'' 
and  exclusively  administered  by  extraordinary  tribunals 
styled  "  Courts  of  Equity." 

8«ppodtk«  By  many  modem  writers,  the  direct  legisktive 
i^l^^j^S^^  power  exercised  by  the  Praetors  is  considered  as 
^aSih^  usurped.  It  is  supposed  that  the  changes,  which 
SSwTSd  '^®y  wrought  in  the  Roman  Law,  were  introduced 
"^'"lHJiS*  ^P^  ^^^^  (^'  surreptitiously),  and  were  a  cheat 
upon  the  sovereign  legislature. 

It  is  said,  for  example,  by  Heineccius,  in  his  excellent 
Antiquities  of  the  Koman  Law ; 

<<  Quamvis-  vero  Prsetores  initio  magistratus  in  leges  ju- 
rarent :  revera  tamen  leges  edictis  suis  evertebant  sub 
specie  sequitatis.  Utebantur  banc  in  rem  variis  artibus, 
veluti^ftVmt^ ;  quando,  verbi  gratia,  fingebant,  rem  usu- 
captam,  quae  usucapta  baud  esset,  vel  contra,  etc/'*  Now 
fictions  like  that  which  Heineccius  here  cites  (and  all  the 
praetorian  fictions  were  equally  palpable),  could  not  have 
deceived  any  one.     The  praetorian  fictions,  therefore,  were 

*  Antiq.  Bom.  Syntagma.    £d.  Haubold.  Lib.  I.  Tit.  2.  c  24. 
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not  aries,  nor  was  it  the  purpose  of  their  authors  to  intro- 
duce their  innovations  covertly. 

When,  for  example,  the  Praetor  declared  by  his  edict, 
**  that,  in  certain  cases,  a  thing  acquired  by  usucapion,  would 
be  by  him  considered  as  not  having  been  so  acquired,"  he 
abrogated  a  portion  of  the  jus  civile  relating  to  usucapion, 
as  avowedly  and  openly  as  if  he  had  formally  annulled  it. 
And  all  the  fictions  by  which  the  Praetors  upset  the  Jus 
civile,  were  just  as  palpable  as  that  to  which  I  now  have 
adverted.  They  commonly  consisted  in  feigning  or  assum- 
ing, *'  that  something  which  obviously  toas,  was  not ;  or  that 
something  which  obviously  was  not,  was.**  It  \b  ridiculous 
to  suppose  that  such  fictions  could  deceive,  or  were  intended 
to  deceive.  Nay,  the  very  writers  who  reproach  the  Prae- 
tors with  their  artes,  laugh  at  the  grossness  of  the  so-called 
lies,  with  which  (as  they  imagine)  the  Praetors  accomplished 
their  unholy  purposes. 

And  the  remark  which  I  now  have  made,  will  apply  to 
the  fictions  through  which  our  own  tribunals  have  abrogated 
certain  portions  of  the  statute  law.  Can  it  be  conceited  for 
a  moment,  by  any  reasonable  person,  that  fines  and  reco- 
veries (for  example)  ever  deceived  anybody,  or  were  in- 
tended to  deceive?  that  the  authors  of  these  absurdities 
hoped  to  impose  upon  the  nobility  whose  great  estates  they 
were  trying  to  break  down  ?  or  that  heirs  in  tail,  or  remain- 
dermen and  reversioners,  were  trepanned  out  of  their  inter- 
ests by  that  ridiculous  juggling  ?  Such  a  conceit  is  really 
more  absurd  than  the  foolery  to  which  it  relates. 

It  is,  indeed,  extremely  difficult  to  detennine,  why  sub- 
ordinate judges,  in  innovating  on  existing  law,  have  so  often 
accompUshed  their  object  through  the  medium  of  fictions. 
I  incline  to  impute  this  curious  phaenomenon  to  two  causes. 

P.  A  respect  on  the  part  of  the  innovating  judges  for  the 
law  which  they  virtually  changed.  By  accomplishing  the 
change  through  a  fiction,  they  rather  eluded  the  existing 
law,  than  formally  annulled  it :  they  preserved  its  integrity 
to  appearance,  although  they  broke  it  in  effect. 
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2^  A  wish  to  conciliate  (as  far  as  possible)  the  friends 
or  lovers  of  the  law  which  they  really  annulled.  If  a  praetor, 
or  other  subordinate  judge,  had  said  openly  and  avowedly, 
*'  I  abrogate  such  a  law/'  or  *'  I  make  such  a  law/'  he  might 
have  given  offence  to  the  lovers  of  things  ancient,  by  his 
direct  and  arrogant  assumption  of  legislative  power.  By 
covering  the  innovation  with  a  decent  lie,  he  treated  the 
abrogated  law  with  all  seemly  respect,  whilst  he  knocked 
it  /on  the  head.  With  regard  to  their  diuses  and  effects, 
the  fictions  through  which  judges  innovate  on  existing  law, 
may  be  likened  to  those  con ventional, .  and  not  inoottuno^ 
dious  lies,  through  which  much  of  the  intercourse  of  po-  - 
lished  society  is  habitually  carried  on.  If  a  man;  for  ex- 
ample, call  9A  your  house,  and  you  flatly  let  him  know  that 
you  don't  wish  to  see  him,  you  insult  him:  But  if  you  say, 
through  your  servant,  *'not  at  home,''  you  intimate  just  as 
clearly  the  same  thing,  and  you  let  him  know  your  meaning 
in  arespectful  and  inoffensive  manner. 
:  Sudi  (L  think)  are  the  causes  to  which  we  may  impute 
the  fictions  through  which  innovations  by  judges  have  been 
so  often  accomplished. 

'  For  many  of  tiiejictians  (or  as  some  choose  to  call  them, 
lies)  by  which  positive  law  is  so  often  darkened  and  dis- 
graced, I  cannot  aocount. .  For  they  seem  to  be  assumed 
without  necessity,  or  to  answer  no  purpose. 
';  Such,  for  example,  is  the  fiction,  in  our  own  law,  "  that 
husband  and  wife  ore  one  permm/'  Or  the  fiction,  in  the 
older  Roman  Law,- ^' that  the  wife  is  the  daughter  of  her 
kusband:**  Or  the  fiction,  in  the  Roman  law  (which  Sterne 
has  laughed  at  in  his  ^  Tristram  Shandy'),  *'  that  the  mother 
and  son  are  not  of  km^ 

The  meaning  of  these  several  fictions,  is  merely  this: 
That  the  parties  have  certain  rights,  or  lie  under  certain 
duties,  or  certain  incapacities.  When  it  is  said,  for  example, 
''that  husband  and  wife  are  one  person,"  the  meaning  merely 
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is,  that  they  lie  ander  certain  incapacities  with  respect  to  one 
another.  And  where  those  incapacities  do  not  intervene,  the 
fiction  of  their  unity  ceases,  and  they  are  deemed  twain. 

When  it  is  said  ''  that  the  wife  is  the  daughter  of  the 
husband/'  the  meaning  is  merely  this : — ^That,  like  his  sons 
and  daughters,  she  is  subject  to  his  dominium  or  poteatas : 
that,  like  his  sons  and  daughters,  she  succeeds  to  him  ab 
inteataio :  and  that,  succeeding  to  her  husband  ab  iniestato, 
and  being  to  certain  purposes  a  member  of  his  family,  she 
is  excluded  from  succeeding  ab  inteatato  to  members  of  the 
family  out  of  which  she  married. 

When  it  is  said  "  that  the  mother  is  not  of  kin  to  her 
son,''  the  meaning  is  merely  this :  That  she  is  not  related  to 
the  son  by  agnation,  or  through  male  progenitors :  and  that, 
not  being  related  to  her  son  through  agnation,  she  could 
not  succeed  to  him  {jure  civili)  as  an  aynat,  though  she 
could  succeed  to  him  as  his  cognat  by  virtue  of  the  prae- 
torian edict  which  admitted  cognats  to  succession. 

Why  the  plain  meanings  which  I  now  have  stated  should 
be  obscured  by  the  fictions  to  which  I  have  just  adverted, 
I  cannot  conjecture.  A  wish  on  the  part  of  the  authors  of 
the  fictions  to  render  the  law  as  uncognoacible  as  may  be,  is 
probably  the  cause  which  Mr.  Bentham  would  assign.  I 
judge  not,  I  confess,  so  uncharitably.  I  rather  impute  such 
fictions  to  the  sheer  imbecility  (or,  if  you  will,  to  the  active 
and  sportive  fancies)  of  their  grave  and  venerable  authors, 
than  to  any  deliberate  design,  good  or  eviL 

That  the  direct  legislative  power  assumed  by  the  Praetors 
was  not  usurped  and  was  not  aaaumed  covertiy,  will  also  am- 
ply appear  from  the  following  obvious  considerations. 

Though  it  was  not  assumed,  in  the  beginning,  by  the 
direct  authority  of  the  sovereign  Roman  People,  it  was  as- 
sumed and  exercised,  from  the  beginning,  with  their  tacit 
approbation.  For  the  law  made  by  the  Praetors  in  the  ex- 
ercise of  this  legislative  power,  was  made  under  the  eyes  of 
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the  people,  whose  interests  it  concerned,  and  who,  by  an 
expression  of  their  will,  might  have  abolished  it,  and  called 
its  makers  to  account.  And  being  statute  law,  briefly  ex« 
pressed  and  formally  and  conspicuously  promulged,  neither 
the  fact  of  its  enactment,  nor  the  purpose  at  which  it  aimed, 
could  have  been  overlooked  or  misconceived  by  the  most 
mcurious  and  the  least  intelligent. 

Add  to  this,  that  it  was  made  and  promulged  under  the 
eyes,  and  therefore  with  the  approbation,  of  the  Tribunes  of 
the  people  :*  who  by  their  veto  might  have  prevented  it  from 
taking  effect,  and  forced  its  authors  to  recall  it. 

And  though  the  legislative  power  exercised  by  the  Prae- 
tors was  not  assumed  in  the  beginning  by  the  direct  autho- 
rity of  the  people,  it  afterwards  was  sanctioned  directly  by 
acts  of  the  sovereign  legislature.  For  numberless  le^es  of 
the  pcpulus  and  pleba^  with  numberless  consults  of  the  se- 
nate, assume  that  the  jus  jMralorium  is  parcel  of  the  Roman 
law,  and  accommodate  their  enactments  to  its  provisions : 
just  as  acts  of  our  own  parliament  are  moulded  and  fashioned 
on  the  judge-made  law  of  the  tribunals. 

The  obvious  truth  is,  that  in  Rome  (as  in  most  other 
communities),  powers  of  legislation,  direct  and  judicial,  were 
assumed  and  exercised  by  subordinate  judges ;  at  first  with 
the  tacit  approbation,  and  in  time  by  the  direct  authority, 
of  the  sovereign  legislature. 

In  almost  every  community,  such  has  been  the  incapadty, 
or  such  the  negligence,  of  the  sovereign  le^lature,  that  un- 
less the  work  of  legislation  had  been  performed  mainly  by 
subordinate  judges,  it  would  not  have  been  performed  at  all, 
or  would  have  been  performed  most  ineffectually :  with  re- 
gard to  a  nraltitude  of  most  important  subjects,  the  society 
would  have  lived  without  law ;  and  with  regard  to  a  multi- 
tude of  others,  the  law  would  have  remained  in  pristine 
barbarity. 

Perceiving  this  palpable  truth,  the  sovereign  legislature, 

•  Hugo,  Geacli.  \j^,  878,  390. 
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in  almost  every  community,  has  permitted  and  authorized 
subordinate  judges  to  perform  functions  which  it  ought  to 
exercise  itself.  And  till  sovereign  legislatures  are  much 
better  constructed  than  they  have  been  heretofore,  this 
palpable  necessity  for  judge-made  law  will  inevitably  con- 
tinue. 

Judge-made  law,  or  law  made  by  subordinate  judges,  has, 
therefore,  obtained,  in  almost  every  community,  on  account   ^        - '^; 
of  its  obvious  utility.    But  the  Jus  pratorium  was  peculiarly  ^>;f 

acceptable  to  the  Roman  people,  on  account  of  the  mode  in  /% 

which  it  was  made :  because  it  was  not  judiciary  law,  im- 
bedded in  a  heap  of  particular  decisions,  but  was  clear  and  '^^ 
concise  statute  law,  really  serving  as  a  guide  of  conduct. 
In  the  Digests,  it  is  favourably  contrasted,  for  this  very 
reason,  with  judiciary  law :  the  certainty  of  the  one,  being 
exposed  to'the  comparative  uncertainty  and  ex  past  facto 
operation  of  the  other.           '- - 

'*  Magistratus  quoque  (says  Pomponius)  jura  reddebant. 
£t  ut  sdrent  dves,  quod  jus  de  quaque  causa  quisque  die- 
turns  esset,  seque  pramunirent,  e^otA  magistratus  proponcr 
bant :  quse  edicta  praetorum  jus  honorarium  constituenint.''  '^ 

Lord  Coke's  redactions  (if  authorized)  would  have  strongly  T' 

resembled  Praetorian  Edicts,  and  been  statute :  for  law  given  ^^ 

in  general  formulae  is  statute  law.  ^. 

[«•«.  Much  to  be  regretted,  that  the  law  made  by  the  English 
trOmnlds,  has  not  been*made  by  direct  or  statute,  and  not  by 
judicial  or  indirect  legislation.  We  might  have  had  a  systematic 
and  compact  body  of  law  really  deserving  the  name  of  a  code : 
for  there  is  no  necessary  connexion  between  codification  and  su- 
preme legislation. 

9.9.  Tn#t^!iM^  of  blaming  (with  Junius  and  other  dedaimers) 
Lcttd  Mansfield  and  other  enterprising  judges  for  largely  innova- 
ting on  the  law,  I  only  liment^  that  the  Courts  did  not  assume 
openly  legislative  power. 

v.v.  Could  have  been  no  danger  of  abuse  in  such  open  and 
direct  legislation,  though  there  is,  in  the  covert  and  piecemeal 
legislation  to  which  *^  constiitUional  jealousy ''  has  forced  them. 
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Thia  same  oonstitutioiial  jealousy  is  always  perverse  and  absurd. 
It  is  always  straining  at  gnats,  and  swallowing  camels,  {e.g. 
Police,  Army.) 

vjv.  Strange  inconsistency  of  Hugo  and  others,  who  are  at  once 
enemies  of  codification,  (or  rather  lovers  of  judiciary  law  formed 
by  decisions  upon  customs,)  and,  at  the  same  time,  historians  and 
admirers  of  the  Roman  Law.  As  lovers  of  customary  law,  they 
depreciate  statute  law  generally,  and  especially  abhor  codes,  or 
compact  and  systematic  bodies  of  law.  As  historians  and  ad- 
mirarsof  the  Boman  Law,  thqr  insist  (and  justly  insist)  on  those 
excellencies  of  the  ju$  ftmianum  which  I  have  briefly  stated  or. 
suggested.  They  do  not  perceive  that  those  ezodlencies  belong 
to  it  «t  bemg  afnmi  tgpproackio  a  cade:  and  that  th^  bdong 
to  a  well-made  code  in  a  degree  incomparably  higher.] 

[DefiKtive  constitatioii  of  kgidatuie  (where  a  numefous 
body). 

.  CSianges  in  state  of  sociely,  whidiy  owing  to  sucli  ovnstitutioiiy 
eto.,  are  not  provided  for  by  requisite  dianges  and  adaptations  of 
thelaw.* 

Flctions.t 
.    Causes  of  die  inconiplete&eM  of  Written  Law  in  an  countries : 
And  comparative  merits  of  tiie  varioas  aobstitaftes  for  direct  and 
supreme  kgisbtioii. 

•,  •.  Inoi^acity  of  hereditary  monardia  for  the  business  of 
liwj^l^finn 

•,  •,  Incapacity  of  If^islituics  imnsisting  of  mimereus  bodies. 
Bosiness  of  IqgidatkMi  ooght  to  be  performed  by  persons  who  are 
al  OBoa  thoroQi^lj  versed  ia  tiie  sekaces  of  juri^rudence  and 
legMatioi^  and  ia  die  particular  sjsUiai  of  tte  gtven^ommonity-: 
Tba  aovereitn  Imislataie  awt^y  aathniiiii^  anddiecking,  and 
ttot  aAotiBC  to  legislate  ttaslC 

fi.fi.  Fwuliar  iacapac^y  of  bodies^  ^ /Swiisri,  applicable  4o 
sueh  bodies  aa  the  Romam^^pttht  aadjrfBia.] 


•  Hi^o^  QsMk  p.  Ml. 

t  Ra(o^  GsKk  pp.  S91»  SS3. 

Smimjr.  Teas  B«C  ele,  p.  M. 
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LECTUBE  XXXVn. 

In  the  following  disconrse,  I  shall  call  your  at-  gubjeetg  of 
tentioD  to  a  few  of  the  numerous  differences  which  ^-^"^ 
distinguish  statute  law  (or  law  made  by  direct,  or  proper 
l^islation)  from  judiciaty  law  (or  law  made  by  judicial,  or 
improper  legislation).  And  having  stated  or  suggested  a  few 
of  those  numerous  differences,  I  shall  remark  upon  the,  ad- 
vantages and  disadvantages  of  judicial  or  improper  legisla- 
tion, and  the  possibility  of  excluding  that  prevalent  mode 
of  legislation,  by  means  fit  codes,  or  systems  of  statute  law. 

I  would  briefly  remark,  before  I  proceed  to  the  former 
subject,  that  I  do  not  mean  exclusively,  by  the  term  **  statute 
law,''  statute  law  made  directly  by  sovereign  or  supreme 
l^islatures :  and  that  I  do  not  mean  exclusively,  by  the 
term  **  judiciary  law,''  judiciary  law  made  directly  by  sub- 
ordinate judges  or  tribunak.  As  I  have  shewn  sufficiently 
in  preceding  lectures,  there  is  no  necessary  connection  be- 
tween direct  and  supreme,  or  between  judicial  and  sudordi- 
note  legislation.  Statute  law  may  proceed  directly  from 
subject,  or  subordinate  authors  t  whilst  a  monarch  or  su- 
preme body  may  exercise  the  judicial  powers  inhering  neces- 
sarily in  the  Sovereign,  and  therefore  may  be  directly  the 
author  of  law  made  in  the  judicial  manner. 

By  the  opposed  expressions  ''statute  law"  and  '*  judiciary 
law,"  I  point  at  a  difference  (not  between  the  sources  from 
which  law  proceeds,  but)  between  the  modes  in  which  it 
begins.  By  the  term  **  statute  law,"  I  mean  any  law  (whe- 
ther it  proceed  from  a  subordinate,  or  from  a  sovereign 
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source)  which  is  made  directly,  or  in  the  way  of  proper  le- 
gislation. By  the  term  "judiciary  law/'  I  mean  any  law 
(whether  it  proceed  from  a  sovereign,  or  a  subordinate 
source)  which  is  made  indirectly,  or  in  the  way  of  judicial  or 
improper  legislation. 

Having  premised  this  explanation,  I  call  your  attention 
to  a  few  of  the  numerous  differences  which  distinguish 
statute  {torn  judiciary  law. 

TiMpniifl^Mi      The  principal  or  leading  difference  between 
difo«neeb0.  thosc  kiuds  of  law,  is,  I  apprehend,  the  following: 
aadjttdidtfy       A  WW  made  judicially,  is  made  on  the  occa- 
sion of  a  judicial  decision.     The  direct  or  proper 
purpose  of  its  immediate  author  is,  the  decision  of.  the  spe- 
J    cific  case  to  which  the  rule  is  applied,  and  not  the  establish- 
§/    ment  of  the  rule.    Inasmuch  as  the  grounds  of  the  decision 
may .  serve  as  grounds  of  decision  in  future  and  similar 
cases,  its  author  legislates  substantially  or  in  effect :  And 
his  decision  is  commonly  determined  (not  only  by  a  con- 
sideration  of  the  case  before  him,  but)  by  a  condderation 
of  the  effect  which  the  grounds  of  his  decision  may  produce 
as  a  general  law  or  rule.    He  knows  that  similar  cases  may 
•be  decided  in  a  similar  manner ;  and  that  the  principles  or 
if  '  grounds  of  his  decision  may  therefore  be  a  law  by  which 

the  members  of  the  community  may  be  bound  to  guide 
•their  conduct. — But,  this  notwithstanding,  hi^  direct  and 
{>roper  purpose  is  not  the  establishment  of  the  rule,  but  the 
-decision  of  the  specific  case  to  which  he  applies  it.  He 
^  legislates  as  properly  j^^^f^ff,  Aud  not  as  properly  legis- 
lating. ^ 

But  a  statute  law,  or  a  law  made  in  the  way  of  direct 
legislation,  is  made  solely,  and  is  made  professedly,  as  a 
law  or  rule.  It  is  not  the  Instrument  or  mean  of  deciding 
a  specific  case,  but  is  intended  solely  to  serve  as  a  rule  of 
conduct,  and  therefore  to  guide  the  tribunals  in  their  de- 
cisions upon  classes  of  cases. 
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The  principal  diflTerence,  therefore,  between  iiie  principia 

statute  and  judiciary  law,  lies  in  a  difference  be-  tween  si«tute 

\tween  the  forms  in  which  they  are  respectively  Uw^S^ 

-'  -  difference  be- . 

eSSpr£$Sea,  tween  the 

xA  statute  law  is  expressed  in  general  or  ab-  wwISh  t^ 
stract  terms,  or  wears  the  form  or  shape  of  a  law  ^^^        ^ 
or  rule.  pw^ed. 

A  law  (or  rule  of  law)  made  by  judicial  decisions,  exists 
nowhere  in  a  general  or  abstract  form.  Before  it  can  be 
known,  it  must  be  gathered  from  the  grounds  or  reasons  of 
the  specific  decision  or  decisions  by  which  it  was  virtually 
established.  It  therefore  is  implicated  with  the  peculiarities 
of  the  specific  case  or  cases,  to  the  adjudication  or  decision 
pf  which  it  was  applied  by  the  tribunals.  In  order  that  its 
import  may  be  correctly  ascertained,  the  peculiar  circum- 
stances of  the  cases  to  which  it  was  applied,  as  well  as  the 
general  propositions  which  occur  in  the  decisions,  must  be  . 

observed  and  considered.  For  those  general  propositions 
being  thrown  out  by  the  tribunals  with  a  view  to  the  de- 
cision of  a  specific  case,  they  must  be  taken  in  conjunction 
with,  and  must  be  limited  by,  the  specific  or  individual  ^ 

peculiarities  by  which  that  case  was  distinguished.     Such 
general  propositions,  occurring  in  the  course  of  a  decision, 
as  have  not  this  implication  with  the  specific  peculiarities    JaU^  <Ui« 
of  the  case,  are  commonly  styled  extra-judicial,  and  com-  i^ 
monly.  have  no  authority. 

'  [r.  V,  Difficulty  of  stating  the  general  effect  of  a  jadicial  de- 
cision. 

Marginal  abstracts  in  reports  of  cases. 

A  reporter  who  undentands  his  business,  merely  gives  the 
htitM  and  the  decision ;  and  leaves  his  readers  to  extract  the 
general  principles  upon  which  the  decision  proceeds.] 

In  short,  although  a  rule  or  principle  is  established  by 
the  decision  or  decisions,  and  is  applicable  and  actually  ap- 
plied to  subsequent  and  resembling  cases,  that  rule  or  prin* 
ciple  lies  in  cancreto,  and  must  be  gotten  from  the  decisions 
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by  which  it  was  established  through  a  process  of  abstrac- 
tion and  induction.  Before  we  can  find  the  import  of  the 
general  principle  or  rule,  we  must  exclude  the  peculiarities 
of  the  cases  to  which  it  was  applied,  and  must  consider  the 
decision  to  which  the  tribunal  would  have  come,  if  its  de- 
cision had  not  been  modified  by  those  specific  differences. 

Looking  at  the  general  reasons  alleged  by  the  Court  for 
its  decisions,  and  abstracting  those  reasons  from  the  modifi- 
cations which  icere  suggested  by  the  peculiarities  of  the  cases, 
we  arrive  at  a  ground  or, principle  of  decision,  which  will 
apply  universally  to  cases  of  a  class,  and  which,  Uke  a  star 
tute  law,  may  serve  as  a  rule  of  conduct. 

But  without  this  process  of  abstraction,  no  judicial  de- 
cision can  iserve  as  a  guide  of  conduct,  or  can  be  applied  to 
•the  solution  of  subsequent  .cases.  For  as  every  case  has 
features  of  its  own,  and  as  every  judicial  decision  is  a  de- 
cision on  a  specific  case,  a  judicial  decision  as  a  tahole^  (or  as 
considered  in  concreto,)  can  have  no  application  to  another 
and,  therefore,  a  different  case. 


And  here  I  will  remark  (before  I  proceed  fur- 

PuidaetoMid  ther)  an  enormous  fault  of  Justinian's  Pandects 

■idmdMa    and  0>de,  considered  as  a  code  (in  the  modem 

acceptation  of  the  term :)  that  is  to  say,  as  a  body 

of  general  rules. 

Though  much  of  his  Code  consists  of  edictal  or  general 
Constitutions,  (which,  as  I  have  stated  already,  are  statute 
laws,)  much  of  it  consists  of  constitutions  which  are  special 
or  particular:  that  is. to  say,  which  are  judicial  decisions 
of  the  Roman  Emperors  as  the  supreme  judicatory  of  the 
empire,  and  not,  like  the  edictal  constitutions  of  the  same 
emperors,  general  laws  or  rules. 

Consequently,  his  Code  is  a  compilation  of  statutes,  and  of 

.judicial  decisions :  a  heterogeneous  mass  of  objects  having 

.no  other  relation,  than  that  they  are  all  of  them  Imperial 

Constitutions :  that  is  to  say,  statutes  and  other  orders  ema- 
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natiug  from  the  Emperors  directly,  and  not  emanating  di* 
rectly  from  subordinate  legislatures  or  tribunals. 

His  Pandects  (as  I  stated  in  my  last  Lecture)  consist 
mainly  of  excerpts  or  fragments  from  the  writings  of  cele- 
brated and  authoritative  jurisconsults.  But  most  of  those 
writings  were  casuistical,  or  consisted  of  opinions  of  the 
writers  on  specific  or  particular  cases.  They  consisted  of 
applications  of  actual  law  to  specific  cases ;  or  of  applica- 
tions to  specific  cases,  of  law  anticipated  by  the  writers: 
that  is  to  say,  of  law,  which  (in  the  opiniop  of  the  writers) 
the  tribunals  would  probably  emit,  in  the  event  of  the  cases 
in  question  coming  under  judicial  cognizance. 

Most  of  those  writings,  therefore,  were  closely  analogous 
to  compilations  of  judicial  decisions :  The  only  difierence 
being,  that  judicial  decisions  are  opinions  pronounced  by 
sovereign  authority,  whilst  the  decisions  or  opinions,  which 
were  contained  in  those  writings  of  jurisconsults,  were  deci* 
sions  or  opinions  on  particular  eases,  emitted  by  private  or 
unauthorized  persons.  [But  were  rendered  law  by  Justi- 
nian's sanction :  f .  e.  tantamount  to  judicial  decisions.] 

Some  of  the  writings  of  jurisconsults,  from  which  ex- 
cerpts are  inserted  in  the  Pandects,. were  undoubtedly  didac- 
tic :  that  is  to  say,  they  consisted  of  expositions,  in  general 
terms,  of  the  Roman  law.  And,  by  consequence,  they  are  ^ 
•more  analogous  to  statutes  than  to  judicial  decisions.  [And 
were  rendered  such,  through  Justinian's  ordination  and  pro- 
naulgation.]  They  consist  of  expositions  of  law  in  abstract 
or  general  terms,  as  statutes  consist  of  commands  conceived 
in  similar  expressions.  The  difference  between  those  wri- 
tings, and  statutes  or  legislative  enactments,  mainly  consists 
in  this :  that  statutes  are  general  rules  set  by  sovereign 
iiuthority ;  whilst  the  writings  in  question  (though  conceived 
in  general  expressions)  were  merely  expositions  of  law  by 
private  or  unauthorized  lawyers. 

.  .  The  literal  meaning  of  the  words  in  which  a  statute  is 
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expressed  (or  their  gramuiatical,  customary,  or  obriofM 
meaning)  is  the  primary  index  to  the  sense  which  the  an- 
ther of  the  statute  annexed  to  them :  Or,  (changing  the 
phrase,)  it  is  the  primary  index  to  the  intention  with  whidi 
the  statute  was  made,  or  the  primary  index  to  the  law  which 
the  legtslatore  intended  to  establkh.  But  the  interpreter 
regarding  and  consulting  the  literal  meaning  of  the  words, 
may  find  that  the  intention  which  the  legislature  hdd  is  in- 
determinate and  dubious :  that  is  to  say,  lie  may  not  be 
able  to  discover  in  the  literal  meaning  ci  the  words,  any 
determinate  purpoee  that  the  kgidature  may  have  enter- 
tained. Now,  if  he  cannoc  discover  in  the  literal  meaning 
of  the  words,  any  sodi  definite,  and  possible  purpose,  he 
may  aed^  in  other  tMficM,  the  intenlioD  whidi  the  legisla* 
tnre  held:  He  nmj  seek  it,  fot  ciaBiple,.in  the  reason  of 
An  statute,  as  indicatod  by  the  ststate  itoetf ;  or  in  the  rea- 
aoa  of  the  statute,  as  indbostod  by  the  histoiy  of  the  sta- 
tute; or  in  tlK  dear  ewctigwii  of  otker  statutes  made  by 

Bui  tf  be  beabia  todisoOTcr  ia  the  fitcnl  iManiDgof  the 
words^  ttuy  audi  vauMte  asd  possible  pHrpoae,  be  oooimonly 
oilgbt  to  abide  by  the  btctal  mrauiag  of  the  wwds,  though 
k  vwy  frcM  Ibe  other  iudioas  to  the  actnd  iwteatkm  >^ 
hfttlitsmL  Or,  (chaugiH  the  phnaej  thoi^  the  litefal 
uwaaimg  ^  the  ww^  v«rr  fruas  the  other  ludlicis,  he  com- 
uiM^ahaMu  tSR  ibe  uMtoatMis  which  their  fiteral  BKaning 
UM^  |WHt  at,  as  aad  for  the  iMteMM  widi  which  the  st»- 
fiivrwwiMawK  rwr  SMTiisnauottaeanslnct  forui  vhicfa  IS 
fli wu  to  %  itnudt  tow^  the  ipht  wwt^  of  the 

a^wwi  a»  cwNiNi^|r  us  ssn 

^fl^  WfF  H^WTl^^^l    ^>^USVi 

^«^^  n^f^frw.^  llMa  A  waplwdl  thma  with  the  obrioos 

^»»^\i^  >»^>^  %>^i^^i<a  ha»  WhUttmid  ig^  ^hwa,  aud  Bot  with  a 


>. 
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If  the  literal  meaning  of  the  words  were  not  the  primary 
index,  (or  were  not  scrupijously  regarded  by  the  interpre- 
ter,) all  the  advantages  (real  or  supposed)  of  statute  legis- 
lation  would  be  lost.  For  the  purpose  is,  to  give  an  index 
more  compendious,  compact,  (or  lying  together,)  and  there- 
fore less  fallible,  than  is  that  to  a  judiciary  rule.  But  if  the 
interpreter  might,  ad  libUuin,  desert  the  literal  meaning,  no 
such  index  could  be  given. 

In  the  case,  therefore,  of  a  statute,  the  primary  index  to 
the  law  which  the  lawgiver  intended  lo  establish,  is  the 
grammatical  sense  of  the  words  in  which  the  statute  is  ex- 
pressed. But  the  primary  index  to  a  rule  created  by  a  ju- 
dicial decision,  is  not  the  grammatical  sense  of  the  very 
words  or  terms  in  which  the  judicial  decision  was  pronounced 
by  the  legislating  judge :  And,  a  fortiori,  it  is  not  the 
grammatical  sense  of  the  very  words  or  terms  in  which  the 
legislating  judge  uttered  his  general  propositions.  As  taken 
apart  (or  by  themselves),  and  as  taken  with  their  literal 
meaning,  the  terms  of  his  entire  decision  (and,  a  fortiori, 
the  terms  of  his  general  propositions)  are  scarcely  a  clue  to 
the  rule  which  his  decision  impUes.  In  order  to  an  induc- 
tion of  tlie  rule  which  his  decision  implies,  their  literal 
meaning  should  be  modified  by  the  other  indices  to  the 
rule,  from  the  very  commencement  of  the  process.  From 
the  very  beginning  of  our  endeavour  to  extricate  the  im* 
plicated  rule,  we  should  construe  or  interpret  the  terms  of 
his  entire  decision  and  discourse,  by  the  nature  of  the  case 
which  he  decided ;  and  we  should  construe  or  interpret  the 
terms  of  his  general  or  abstract  propositions,  by  the  various 
specific  peculiarities  which  the  decision  and  case  must  com- 
prise. For  it  is  likely  that  the  terms  of  his  decision  were 
not  very  scrupulously  measured,  or  were  far  less  carefully 
measured  than  those  of  a  statute ;  insomuch  that  the  rea* 
sons  for  his  decision,  which  their  literal  meaning  may  indi- 
cate, probably  tally  imperfectly  with  the  reasons  upon  which 
it  was  founded.     And  his  general  propositions  are  impcrti- 
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nent,  and  ought  to  have  no  authority,  unless  they  be  im- 
ported necessarily  (and  therefore  were  provoked  naturally) 
by  his  judicial  decision  of  the  very  case  before  him.* 

Most,  however,  of  the  writings  of  jurisconsults  (of  ex- 
cerpts from  which  the  Pandects  are  composed),  are  rather 
opinions  on  specific  cases,  than  expositions  (in  abstract  terms) 
of  the  Roman  Ijaw. 

A  large  portion  of  the  Code,  and  a  larger  portion  of  the 
Pandects,  consists  not  of  general  rules,  (or  of  statute  laws,) 
but  of  judicial  decisions,  (or  of  opinions  analogous  to  such 
decisions,)  from  which  rules  must  be  gathered  by  a  procesa 
of  abstraction  and  induction. 

And,  what  is  worse,  the  portion  of  the  Code  and  Pan- 
dects which  consists  of  such  decisions  and  opinions,  is  con- 
structed with  so  little  reflection  and  so  little  skill,  that  the 
general  reasons  or  principles  which  were  the  bases  of  the 
decisions  and  opinions  are  often  extremely  uncertain. 

As  I  have  stated  already^  the  general  propositions  which 
occur  in  a  judicial  decision,  must  always  be  taken  .with  re- 
ference to  the  specific  peculiarities  of  the  case.  For,  as 
the  proper  purpose  of  the  judge  is  the  decision  of  the  speci- 
fic case,  any  general  proposition  which  does  not  properly  con- 
cern it,  is  extra-judicial  and  unauthoritative.  And  (more- 
over) as  the  judge  is  not  (like  the  legislator)  occupied  in 
constructing  a  rule,  his  general  propositions  are  often  crudely 
expressed,  and  must  be  carefully  construed  by  a  constant 
reference  to  his  direct  and  proper  purpose.  Any  of  his 
general  propositions,  taken  by  itaelf,  is  commonly  broader 
or  narrower  than  the  intention  which  he  really  entertains. 
The  inaccurate  expressions  in  which  it  is  conveyed,  must, 
therefore,  be  enlarged  or  restricted  by  the  scope  of  his  en- 
tire discourse.   Aud  the  scope  of  his  entire  discourse  cannot 

*  Nor  is  it  necessary,  that  the  general  grounds  should  be  expressed  by 
the  judge.  In  which  case,  the  ouly  index  is,  the  specialities  of  the  decision 
as  construed  (or  roodving  light)  from  the  nature  or  class  of  the  case.  An 
inference  ex  rei  malurd.^See  TAiUut  and  Muhlenbruck. 
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be  known  with  assurance,  unless  the  case  which  he  decides 
is  known  in  all  its  detail. 

But,  for  the  sake  of  conciseness,  or  for  the  sake  of  get- 
ting at  propositions  of  an  abstract  or  general  form,  the  facts 
of  the  cases  contained  in  the  Code  and  Pandects  are  often 
suppressed  by  the  compilers.  The  general  propositions 
contained  in  the  special  Constitutions,  (or  contained  in  the' 
analogous  opinions  of  the  jurisprudential  writers,)  are  de- 
tached from  the  facts  to  which  they  were  applied,  and  which 
are  requisite  guides  to  their  exact  import. 

Consequently,  before  we  can  arrive  at  their  exact  import, 
we  must  perform  a  double  process.  From  the  remaining 
fragments  of  the  particular  case  to  which  a  proposition  of 
the  kind  was  applied  by  the  judge  or  jurisconsult,  we  must 
gather  the  residue  of  that  specific  case.  And  having  thus 
conjectured  the  subject  of  the  decision  or  opinion,  we  must 
collect  the  import  of  the  proposition,  (as  a  general  principle 
or  rule,)  by  the  process  of  abstraction  and  induction  to 
which  I  have  already  adverted.     * 

Conceive  a  general  proposition  of  my  Lord  Eldon,  de- 
tached from  the  case  in  which  it  occurs,  and  from  the  careful 
limitations  (suggested  by  the  peculiarities  of  the  case)  with 
which  the  proposition  is  guarded. 

Now  a  collection  of  propositions  so  detached,  (and  of 
which  the  exact  import  roust  therefore  be  extremely  uncer- 
tain,) will  afford  a  conception  of  most  or  much  of  the  matter, 
which  Tribonian  and  his  associates  inserted  in  the  Code 
and  Pandects,  as  the  future  law  of  the  Roman  Empire. 

It  follows  from  what  has  preceded,  that  law  f^J^^ 
made  judicially  must  be  found  in  the  general  dmM. 
yrawub  (or  must  be  found  in  the  general  reiuons)  of  judicial 
decisions  or  resolutions  of  specific  or  particular  caises :  that 
is  to  say,  in  such  grounds^  or  such  reasons,  as  detached  or 
abstracted  from  the  specific  peculiarities  of  the  decided  or 
resolved  cases.     Since  no  two  cases  are  precisely  alike,  the 
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decision  of  a  specific  case  may  partly  turn  upon  reasons 
which  are  suggested  to  the  judge  by  its  specific  peculiarities 
or  differences.  And  that  part  of  the  decision  which  turns 
on  those  differences,  (or  that  part  of  the  decision  which  con- 
sists of  those  special  reasons,)  cannot  serve  as  a  precedent 
for  subsequent  decisions,  and  cannot  serve  as  a  rule  or  guide 
of  conduct. 

The  general  reasons  or  principles  of  a  judicial  decision 
>y  (as  thus  abstracted  from  any  peculiarities  of  the  case)  are 
commonly  styled,  by  writers  on  jurisprudence,  the  ratio 
decidendi.  And  this  ratio  decidendi  must  be  carefully 
distinguished  from  that,  which  is  commonly  called  ratio 
legi%.  The  latter  is  the  end  or  purpose  which  moved  the 
legislator,  to  establish  a  statute  kw.  Or  it  is  the  end  or 
piirpose  of  any  of  its  particular  provisions :  nn  end  or  purpose 
which  is  subordinate  to  the  general  design  of  the  statute. 
.*  Batio  decidendi  is  itself  a  law:  or,  at  least,  it  is  the 
general  ground  or  principle  of  a  judicial  decision  or  deci- 
sions. For  want  of  a  statute  law,  it  pierforms  the  func- 
tions of  a  general  rule,  or  of  a  guide  of  conduct.  Though 
not  a  rule  in  form,  it  is  tantamount  to  a  general  command 
proceeding  from  the  sovereign  or  atate,  or  fix)m  any  of  its 
authorized  subordinates.  For,  since  it  is  its'known  will  that 
the  general  reason  of  a  decision  on  a  particular  or  specific 
case  shall  govern  decisions  on  future  resembling  cases,  the 
Bubjecta  receive  from  the  state  (on  the  occasion  of  such  a 
fdecision)  an  expression  or  intimation  of  its  sovereign  will, 
that  they  shall  shape  their  conduct  to  the  reason  or  princi- 
ple thereof. 

And  here  I  will  briefly  remark,  that,  when  I  speak  of  a 
rule  made  by  a  judicial  decision,  I  mean,  of  course,  such  a 
judicial  decision  as  is  not  a  mere  application  of  previously 
existing  law.  By  such  a  judicial  decision,  as  is  merely  an 
application  of  previously  existing  law,  no  rule  is  made.  In 
such  a  decision,  the  ratio  decidendi  is  the  general  ground 
of  the  decision  which  the  judge  applied  to  the  given  case : 


/ 
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« 

that  18  to  say,  the  general  ground  of  decision  is  either  some 
statute  law,  or  else  the  general  ground  of  some  anterior  de- 
cisioD  by  which  a  new  rule  had  been  already  introduced  and 
created.  Jn  every  judicial  decision  by  which  law  is  made, 
the  raiio  decidendi  is  a  new  ground  or  principle,  or  a  ground 
or  principle  not  previously  law. 

It  appears,  then,  from  what  has  foregone,  that  Th«  interpM- 
ratio  decidendi  (or  the  ground  or  principle  of  a  itmctionor 

•       l**lj*a  1*1*  t  t  1*  SUltUM  iMMtf 

judicial  decision  which  is  not  merely  an  applica-  andthepM^ 
tion  of  pre-existing  law)  is  itself  a  law,  or  per-  ^IstSH^^^tSsm 
forms  the  functions  of  a  law.  ^.^te!"^ 

But  ratio  legis  is  not  a  law ;  nor  does  it  perform,  in  any 
respect,  the  functions  of  a  law.  It  is  the  general  and  para- 
mount cause  of  a  statute  law,  (or  else  the  particular  and 
subordinate  reason  of  any  of  its  particular  and  subordinate 
provisions.)  The  rule  to  be  observed  by  the  governed  is 
not  the  ratio  legis,  but  the  lex  ipsa.  The  rule  to  be  ob- 
served by  the  governed  must  be  collected  from  the  terms 
wherein  the  statute  is  expressed :  though,  to  the  end  of  as- 
certaining the  meaning  annexed  to  those  terms  by  the  legis- 
lator, the  ratio  leffis  (as  a  mean  or  instrument  of  interpre- 
tation or  construction)  must  commonly  be  consulted  by  the 
judges  who  apply  the  statute  judicially,  and  by  alt  who 
would  shape  their  conduct  to  the  provisions  of  the  statute. 

Hence  it  follows,  that  the  int^pretation  or  construction 
of  a  statute  law  widely  differs^/lrom  the  analogous  process 
of  induction,  by  which  a  rule  made  judicially  is  collected 
from  decided  cases. 

Since  a  statute  law  is  expressed  in  determinate  expres- 
^D8,  and  those  expressions  were  intended  to  convey  the 
will  of  the  legislator,  it  follows  that  the  import  or  meaning 
which  he  annexed  to  those  very  expressions  is  the  object  of 
yenuine  interpretation.  If  those  terms  be  of  doubtful  im^ 
port,  the  ratio  or  scope  of  the  statute  (or  even  the  history 
of  the  statute)  may  be  used  as  an  instrument  or  mean  for 
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determining  the  doubtful  import.  But  if  those  terms  be 
not  doubtful,  the  certain  sense  of  those  terms  must  be  fol- 
lowed by  the  judge,  although  it  may  conflict  with  the  scope 
of  the  statute  as  collected  from  other  indicia. 

B^Uio  leffis  is,  as  I  have  said,  the  scope  or  determining 
cause,  of  a  statute  law  :  that  is  to  say,  the  end  or  purpose 
which  determines  the  lawgiver  to  make  it,  as  distinguished 
from  the  intention  or  purpose  mith  tohich  he  actually  makes 
it  For  the  intention  which  is  present  to  his  mind  when 
lie  is  constructing  the  statute,  may  chance  to  differ  from  the 
end  which  moves  him  to  establish  the  statute.  Although 
he  conceive  that  intention  with  perfect  clearness  and  preci- 
sion, and  although  he  express  it  in  the  statute  with  similar 
deamess  and  precision,  he  may  not  pursue  the  scope,  nor 
adhere  to  the  principle,  of  the  statute  with  perfect  complete- 
ness and  consistency.  Consequently,  notwithstanding  the 
deamess  and  the  precision  with  which  he  conceives  and  ex- 
presses  his  actual  intention  or  purpose,  the  statute  may  be 
fitted  imperfectly  to  accomplish  the  end  or  purpose  by 
which  he  is  determined  to  make  it.  And  hence  the  spurious 
interpretation,  ex  raiione  legis,  through  which  a  statute  un- 
equivocally worded  by  the  lawgiver,  is  extended  or  restricted 
by  the  judge. 

.    By  such  extensive  or  restrictive  interpretation  the  judge 
may  depart  from  the  manifest  sense  of  a  statute,  in  order  that 
be  may  cany  into  effect  \\&  ratio  or  scope.     But,  in  these 
cases,  he  is  not  hjud^e  properly  interpreting  the  law,  but  a 
subordinate  lepislator  correcting,  its  errors  or  defects.     He 
supposes  the  expressions  which  the  lawgiver  would  have  used^ 
(or  he  supposes  the  provisions  which  the- lawgiver  toould 
have  made,)  if  the  latter  had  expressed  his  intention  in  ap- 
propriate terms,  (or  had  pursued  the  scope  of  the  statute  in 
a  consistent  manner :)  And  those  supposed  expressions,  o? 
those  supposed  provisions,  he  mibslilutes  for  the  clear  expres 
sions  which  the  lawgiver  has  actually  used,  or  for  the  provf 
51005  which  the  lawgiver  has  indisputably  made.     Thi 
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however,  is  not  interpretalion,  but  a  process  of  legislative 
jamendment,  or  a  process  of  legislative  correction,  which  lays 
all  statute  law  at  the  arbitrary  disposition  of  the  tribunals. 

In  the  process  of  interpretation  (properly  so  called),  the 
purpose,  therefore,  is  to  get  at  the  roeaniug  of  the  expres- 
sions in  which  the  legislator  has  attempted  to  convey  his 
intention.  For,  owing  to  the  abstract  form  of  a  statute 
law,  the  very  terms  in  which  it  is  expressed  are  necessarily 
the  main  index  to  the  legislator's  purpose. 

fiut  in  the  analogous  process  of  induction,  by  which  a 
rule  of  law  is  extracted  from  judicial  decisions,  that  scru- 
pulous attention  to  the  language  used  by  the  legislating 
judge  would  commonly  defeat  the  end  for  which  the  pro- 
cess is  performed.  As  the  general  propositions  which  the 
decision  contains  are  not  commonly  expressed  with  much 
premeditation,  and  as  they  must  be  taken  in  connection  with 
all  the  peculiarities  of  the  case,  it  follows  that  the  very  terms 
in  which  those  propositions  are  clothed  are  not  the  main  in- 
dex to  the  ratio  decidendi  ;— to  the  general  rule  or  principle 
which  that  decision  established,  and  which  is  the  governing 
principle  of  the  case  awaiting  solution. 

In  short,  a  statute  law  is  expressed  in  general  or  abstract 
4erms  which  are  parcel  of  the  law  itself.  And,  consequently, 
the  proper  end  of  interpretation  is  the  distovery  of  the 
meaning  which  was  actually  annexed  by  the  legislator  to 
those  very  expressions.  For  if  judges  could  depart  ad  libi- 
turn  from  the  meaning  of  those  expressions,  and  collect  the 
provisions  of  the  statute  from  other  indicia,  they  would  de- 
sert (generally  speaking)  a  more  certain,  for  a  less  certain 
guide. 

But  a  rule  of  law  established  by  judicial  decision,  exists 
nowhere  in  precise  expressions,  or  in  expressions  which  are 
parcel  of  the  ratio  decidendi.  The  terms  or  expressions 
employed  by  the  judicial  legislator,  are  rather  faint  traces 
from  which  the  principle  may  be  conjectured,  than  a  guide 
to  be  followed  inflexibly  in  case  their  obvious  meaning  be 
perfectly  certain. 
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Broad  as  the  distinction  is  between  the  interpretation  of 
statute  law  and  the  analogous  process  of  induction  by  which 
a  rule  is  extracted  from  a  judicial  decision  or  decisions,  the 
two  distinct  processes  have  commonly  been  confounded  by 
those  who  have  written  on  the  interpretation  of  the  Roman 
law. 

As  I  have  remarked  above,  a  part  of  Justinian's  CSode 

consists  of  edictal  Constitutions,  or  of  proper  or  statute  laws 

made  and  promulged  by  the  Emperors  as  legislators.    But 

a  part  of  it  consists  of  special  Constitutions ;  that  is  to  say, 

of  judicial  decisions  by  the  Emperors  as  the  supreme  judges 

of  the  Empire :  whilst  the  Pandects  consist  of  excerpts  from 

the  writings  of  jurists,  which  not  uncommonly  are  solutions 

of  cases,  and  closely  analogous  to  judicial  decisions. 

[Owing  to  the  sanction  imparted  to  them  by  the  Emperor^  they 
are  subBtantially  judicial  dedsions.] 

.  Now  most  of  the  modem  Civilians  who  have  treated  of 
interpretation,  have  applied  to  the  statute  law  contained  in 
Justinian's  compilations,  and  to  the  decisions  9Xiii  casuistical 
solutions  which  the  compilations  also  comprise,  the  same 
rules  of  interpretation  or  construction. 

For  example :  They  have  confounded  extensive  interpre- 
tation of  statute  law  with  the  application  of  a  decided  case 
;to  a  resembling  case. 

'  The  so-called  extensive  interpretation  of  statute  law  ex 
ratione  leyis/v^  the  extension  of  the  provisions  of  the  law  to 
a  case  which  they  do  not  comprise,  because  the  case  falls 
within  the  scope  of  the  law  although  the  provisions  of  the 
law  do  not  include  it.    There  is  truly  an  extension  of  the  law. 

But  the  application  of  a  decided  case  to  the  solution  of 
A  similar  case,  is  the  direct  application  of  the  judiciary  law 
itself,  and  not  the  extension  of  the  law  agreeably  to  its 
reason  or  scope.  For,  here,  the  law  cannot  be  extended 
agreeably  to  the  reason  of  the  decision,  inasmuch  as  the 
reason  of  the  decision  (or  the  groimd  or  principle  of  the 


JURISPRUDENCE.  835 

decision)  is  itself  the  law.  The  application,  therefore,  of  a 
decided  case  to  the  solution  of  a  resembling  case,  is  the 
direct  aubsumption  of  a  case  to  which  the  law  itself  directly 
applies,  and  not  the  extension  of  a  law  ex  rationc  ejus  to  a 
case  or  species  obveniens  which  the  law  does  not  embrace. 

[v.  17.  The  way  in  which  they  have  confounded  their  subject, 
from  not  perceiving  the  distinction  to  which  I  have  now  adverted. 

**  Ampliant  istam  regulam  ut  turn  maxime  procedat  si  ratio 
in  lege*  sit  expressa ;  tunc  enim  non  est  extensio  sed  potius  com- 
prehensio.     Habetur  enim  ratio  in  lege  expressa  pro  lege  genc- 

raH.^'t 

Again :  One  of  their  rules  of  interpretation  is,  ''  cessante  ru'^ 
tione  legis,  cessat  lex  ipsa"^ 

Now  admitting  that  this  rule  will  apply  to  2l  pnBJudicium 
or  precedent,  it  cannot  apply  to  a  statute  law.  For,  in  a 
statute  law,  the  law  is  one  thing,  and  the  reason  of  the  law 
is  another  thing.  And,  consequently,  the  law  (considered  as 
a  command)  may  well  continue  to  exist,  though  the  reason 
leading  to  its  creation  may  have  ceased. 

Mr.  Thibaut  of  Heidelberg  (in  his  Interpretation  of  the 
Roman  Law)  was  the  first  (I  believe)  who  saw  distinctly, 
that  the  rules  of  interpretation  which  will  apply  to  the 
edictal  Constitutions  contained  in  Justinian's  compilations, 
'have  little  or  no  applicability  to  those  judicial  decisions  (or 
to  those  solutions  of  cases  that  are  analogous  to  judicial 
decisions)  which  the  same  compilations  also  embrace. 

[r.  V.  It  is  much  to  be  regretted  that  Thibaut's  treatise  on  in- 
terpretation is  not  a  treatise  on  interpretation  generally,  but  a 
treatise  on  the  interpretation  of  the  Roman  Law :  which,  on  ac- 
count of  the  strong  peculiarities  of  Justinian's  compilations,  has 
often  little  connection  with  the  general  principles  of  construction. 

Did  not  see  that  the  distinction  between  interpretation  etc.  is 
not  peculiar  to  the  Roman  Law.] 

*  Decided  case  resting  upon  a  ground  which  (whether  it  he  expressed 
or  not  in  the  case)  is  in  truth  the  Law, — Marginal  Note. 

f  B.  Forster,  de  Juris  Interpretatione,  lib.  ii.  c.  2,  quoted  by  Thibaut, 
Theorie  der  logischen  Ausleguug  des  romischen  Bechts,  p.  67. 
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Oompetitioo  As  beinff  connected  with  the  subject  which  I 
^PaiejAiid  am  now  considering,  I  will  advert  to  an  over- 
^'  sight  of  Sir  Samuel  Romilly,  in  his  admirable 
article  in  the  Edinburgh  Review,  on  Mr.  Bentham's  papers 
relative  to  Codification. 

The  passage  is  as  follows : 

*'  It  is  very  extraordinary,  that,  with  such  accurate  no- 
tions as  Paley  appears  to  have  had  on  this  subject,  he  should 
not  have  seen,  that  this  *  Source  of  disputation,'  as  he  calls 
it,  was  peculiar  to  an  unwritten  law.  He  strangely  sup- 
poses it  to  belong  equally  to  the  Statute  as  to  the  Common 
Law.  '  After  all  the  certainty  and  rest/  he  says,  '  that  can 
be  given  to  points  of  law,  either  by  the  interposition  of  the 
Legislature,  or  the  authority  of  precedents,  one  principal 
source  of  disputation,  and  into  which,  indeed,  the  greater 
part  of  legal  controversies  may  be  resolved,  will  remain  still, 
namely,  the  competition  of  opposite  analogies.'  Difficulties 
undoubtedly  often  arise  in  the  application  of  written  sta- 
tutes, and  Paley  himself  has  well  pointed  them  out ;  but 
they  are  quite  of  a  different  nature  from  those  which  attend 
the  administration  of  the  common  law,  and  certainly  can- 
not be  surmounted  by  that  competition  of  opposite  analo- 
gies which  he  mentions."* 

Now  it  seems  to  me,  that ''  the  competition  of  opposite'' 
analogies"  (if  the  phrase  mean  anything)  is  just  as  likely  to 
arise  on  the  application  of  statute  law,  as  on  the  application 
of  judiciary  law«  Paley  must  be  speaking,  (if  he  mean  any- 
thing,) not  of  the  discovery  of  the  law  by  interpretation  or 
other  induction,  but  of  the  application  of  the  law,  as  already 
ascertained,  to  the  case  which  awaits  solution. 

With  regard  to  the  process  of  interpretation,  or  the  ana- 
logous process  of  induction  which  I  have  already  described, 
the  phrase  **  competition  of  analogies "  has  no  meaning. 
The  purpose  (in  the  case  of  the  induction)  is  to  deduce  the 
rule  of  law  from  the  decided  case  or  cases  by  which  the 

•  Edin.  Rev.  vol.  xxix.  p.  224. 
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rule  was  established.  If  the  rule  of  law  was  established  by 
one  decided  .case,  the  rule  cannot  have  been  founded  on  op- 
posite  analogies.  If  it  was  established  by  several  cases,  it 
was  founded  on  the  resembling,  and  not  on  the  differing 
properties  of  those  several  oases  :  so  that  here  also,  it  was 
not  founded  on  opposite,  but  on  analogous  analogies. 

But  with  regard  to  the  application  of  the  law  to  the  case 
awaiting  solution,  *'  the  competition  of  opposite  analogies  '* 
may  certainly  arise.  For  the  case  awaiting  solution  may 
resemble  in  some  of  its  points  the  case  or  cases  to  which 
the  rule  of  law  has  actually  been  applied.  But  it  may  also 
resemble  in  other  of  its  points  a  case  or  cases  from  which 
the  application  of  the  law  has  been  withheld.  Now,  with 
reference  to  the  rule  of  law,  (or  with  reference  to  the  ap- 
plicability of  the  rule  to  the  case  which  awaits  solution,) 
the  resemblances  of  the  case  to  the  oases  to  which  the  law 
has  been  applied,  and  the  resemblances  of  the  case  to  the 
cases  from  which  the  law  has  been  withheld,  are  "  opposite 
and  competing  analogies  :''  the  first  inviting  the  tribunal  to 
apply  the  rule ;  the  second  admonishing  the  tribunal  that 
the  rule  is  not  applicable. 

But  this  is  not  peculiar  (as  Sir  S.  Romilly  supposes)  to 
judiciary  law.  Wherever  law  of  any  kind  is  to  be  applied, 
this  **  competition  of  opposite  analogies  "  may  embarrass  and 
vex  the  tribunal. 


[The  matter  contained  in  the  following  foqr  pages  formed  no 
part  of  the  Lectures.    It  was  found  among  loose  papers. — 5.  ^.] 

Where  there  is  no  rule  in  the  system  applicable  to  the 
case,  the  judge  virtually  makes  one,  if  he  decides  at  all,  or 
decides  on  any  general  ground. 

Now  where  the  judge  makes  a  judiciary  rule,  he  may 
build  it  on  any  of  various  grounds,  or  derive  it  from  any  of 
various  sources :  e.g.  a  custom  not  having  force  of  law,  but 

VOL.  IJ.  % 
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obtaining  throughout  the  community,  or  in  some  class  of  it ; 
a  maxim  of  international  law ;  his  own  views  of  what  law 
ought  to  be  (be  the  standard  which  he  assumes,  general 
utility  or  any  other). 
•    [All  which  I  will  shortly  explain  elsewhere.] 

But  it  often  (perhaps,  most  commonly)  happens,  that'  he 
derives  the  new  rule,  by  a  consequence  built  on  analc^, 
from  a  role  or  rules  actually  part  of  the  system.  And  it  is 
to  the  creation  of  law  thus  derived  from  pre-existing  law, 
that  the  competition  of  opposite  analogies  to  which  judicial 
legislation  is  liable,  is  peculiarly,  if  not  exdusively,  incident. 

Law  thus  derived  from  pre-existing  law,  has  received 
various  names.  It  is  styled  by  Hale,  law  fmrmed  by  illations 
on  anterior  law  :*  by  others,  law  derived  from  pre-existing 
lav^,  by  consequence  or  analogy :  by  others,  jus  quod  ex 
jure  efficitur  argumentando .\  By  others- it :b  styled  law 
^uiltupon  technical  grounds:  ^.^«  upon ^romids  like  those 
of  the  rules  from  which  it  is  derived,  ratheio^than  on  consi- 
derations of  utility  which  regard  the  actual  state  of  the 
community. 

HowUwOraP  The  judge  makes,  and  applies  to  the  subjects 
aatiriflriM^  Wanting  a  rulc,  a  rule  analogous •  to  an  existing 
kfinflMd.  ^^j^  (statute  or  judiciary)  which  r^ards  analo- 
^gous  subjects.  .  E^.  t  The  extension  of  a  statute  unequivo- 
cally expressed,  to  cases  embraced  by  its  scope,  but  omitted 
by  the  lawgiver :  or  its  extension  to  subjects  not  existing 
when  it  was  made,  but  analogous  to  subjects  embraced  by 
its  provisions  or  scope.  Or,  (supposing  that  promissory 
notes  preceded  bUls  of  exchange,)  the  rules  applicable  to 
the  latter  were  formed  by  consequence  and  analogy  from 
rules  regarding  the  former. : 

'  In  every  case,  therefore,  the  new  rule  thus  derived  is  ap- 
plied to  some  species  or  sort  of  a  given  genus  or  kind. 

But  the  rule  may  be  derived  fix)m  a  rule  regarding  gene- 
rally the  whole  genm^  or  from  a  rule  regarding  specially 

•  Hak,  p.  90.  t  Mtthknbrach,  Vol.  I.  L.  I.  {  42« 


JURISPRUDENCE.  389 

BOine  of  its  species.  E.g.\  A  new  rule  regarding  contracts 
of  a  species  or  sort,  may  be  derived  from  a  rale  regarding 
contracts  generally,  or  from  a  rale  regarding  specially  some 
othor  species  of  contracts.  Considering  the  way  in  which 
law  is  gradually  built  out,  the  latter  is  the  more  ordinary 
process. 

In  either  case,  the  new  rule  is  derived  from  the  pre- 
existing rule  by  consequence  and  analogy,  or  rather  by  a 
consequence  founded  on  analogy.  For  the  new  rule  is  made 
what  it  is,  in  consequence  of  the  existence  of  a  similar  rule 
Implying  to  subjects  which  are  analogous  to  (or  of  the  same 
genus  with)  the  subjects  which  itself  particularly  concerns. 

There  is,  in  every  case,  a  consequence,  an  analogy,  and  a 
difference. 

The  new  nile  is  formed  by  consequence  from  the  anterior 
rule.  The  subjects  of  the  new  rule  are  analogous  to  those 
of  the  old  one.  But,  by  reason  of  the  specific  difference  of 
the  species  or  sort  which  its  peculiar  subjects  belong  to,  the 
new  rule  is  different  from,  as  well  as  like,  the  old  one. 

However,  where  the  new  rule  is  formed  from  an  old  rule 
regarding  the  genus  generally,  the  new  rule  is  not  co-ordi- 
nate with  the  old  one,  but  is  included  under  it,  as  the  minor 
of  a  syllogism  is  included  under  the  major.  But  where  the 
new  rule  is  derived  from  an  old  rule  specially  regarding  a 
species  or  sort,  the  new  rule  is  merely  co-ordinate  with  the 
old,  and  is  not  included  in  it  as  a  consequence. 

And  hence  probably  the  difference  between  rules  formed 
by  consequence,  and  rules  formed  by  aualogy. 

[Sed  quare.  For,  if  there  were  merely  a  consequence,  in 
the  case  of  the  generic  rule^  there  would  not  be  a  new  rule, 
but  merely  a  subsumption  of  the  new  species  under  the  old 
one.] 

Subjects  calling  for  a  rule,  may  be  like,  in  some  Howtheoom. 
respects,  to  subjects  of  anterior  rule  A ;  but,  in  p^  muu 
other  respects,  to  subjects  of  anterior  rule  B,  2^"*^ 
which  is  essentially  different  from  A. 

z  2 
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The  two  likenesses  are  competing  analogies.  One  in- 
viting the  judge  to  model  the  rule  in  projection  dn  A ;  and 
the  other  inviting  him  to  model  it  on  B :  One  inviting  him 
to  decide  the  case  analogously  (but  not  exactly  similarly)  to 
decisions  by  A ;  and  the  other,  etc. 
2^^|^«^]mv  This  is  the  competition  specially  contemplated 
mayooiariw  by  Palcy. — He  supposes  a  question  which  can 
wkttncj  of  only  be  brought  within  any  fixed  rule  by  analogy  : 
^SmT"^  f .  e.  which  ought  to  be  decided  by  a  rale  analo- 
gous to  a  fixed  or  existing  rule.  For,  if  the  case  were 
brought  within  a  fixed  rule,  it  would  be  directly  subsumed 
under  that  rule,  and  the  difficulty  would  not  exist.  He 
commits  the  usual  mistake  of  supposing  that  a  rale  can  "be 
extended.  Like  the  mistake,  of  supposing  that  the  judge  ex- 
tends  a  statute,  when  he  ekes  it  out  by  a  judiciary  rule. 

It  has  been  supposed  by  Sir  Samuel  Romilly  that  the 
competition  of  opposite  analogies  could  not  arise,  if  the 
qrstem  of  law  were  entirely  statute  (codified  or  not). 

Now  with  regard  to  that  competition  which  is  incident  to 
the  triplication  of  law,  it  is  manifestly  incident  to  statute 
law.  For  statutes  may  be  inconsistent  inter  se,  or  a  single 
statute  may  be  inconsistent  with  itself.  Nor  is  direct  l^is- 
lation,  more  than  judicial,  free  from  a  competition  of  ana- 
logies. For  a  statute,  like  a  judiciary  rule,  is  often  derived, 
by  a  consequence  founded  on  analogy,  from  an  anterior  sta- 
tute or  an  anterior  judiciary  rule. 

A  remarkable  example  of  this  is  furnished  by  the  l^is- 
lation  of  the  Praetors,  by  whom  most  of  the  working  civil 
law  was  formed.  Now  though  they  legislated  directly,  (or 
by  way  of  what  the  French  would  call  arrSte  yeneraux  et 
reylementaires^  they  legislated,  commonly,  agreeably  to  the 
maxim  which  has  guided  the  judicial  legislation  of  our 
own  Chancellors ;  **  uEquitae  sequitur  legem  :*  That  is  to 
say,  the  law  which  they  made,  was  made  by  consequence  and 
analogy  to  the  Jus  civile  or  common  law,  much  more  than 

•  Dig.  L.  22,  tit  5 ;  de  Testibus :  Frag.  14. 
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in  pursuance  of  their  own  views  of  public  utility.  Thbiigh 
this  last  was  consulted  too,  or  their  aquitaa  would  have  been 
nugatory. 

"  Nothing,  indeed,  can  be  more  natural,  than  that  legisla- 
tors, direct  or  judicial,  (especially  if  they  be  narrow-minded, 
timid,  and  unskilful,)  should  lean  as  much  as  they  can  on 
the  examples  set  by  their  predecessors.  The  internal  his- 
tory of  almost  every  system  of  law,  consists  mainly  in  tracing 
the  course  wherein  the  system  was  formed  by  successive 
illations. 

Sir  Samuel  Romilly  supposes  that  the  competition  of 
opposite  analogies  is  a  means  of  surmounting  the  difficulty. 
It  is,  in  truth,  the  difficulty  to  be  surmounted.  He  falls 
into  the  mistake  of  confounding  the  competition  incident 
to  the  application,  with  the  competition  incident  to  the 
creation,  of  law.  This  arose  from  his  assuming  uncon- 
siously  at  the  moment  (ajgaiust  what  he  had  shown  in  the 
text)  that  common  or  judiciiiry  law,  when  virtually  made,  is 
only  administered  or  applied. 

[v.  V.  Veneration  for  Sir  SamueL  Have  ventured  and  shall  ven- 
ture to  criticize,  for  that  very  reason ;  veneration  by  no  means 
tending  to  acquiescence  in  errors.  Excellence  of  his  article. 
'Mistakes  inevitably  arose  from  the  pressure  of  practice  on  his 
mind,  which  is  inconsistent  with  the  thorough  abstraction  that 
disquisitions  of  a  general  nature  require.] 


As  being  connected  with  the  subject  which  I  BUduioiM't 
am  now  cousiderins:,  I  will  advert  to  a  foolish  re-  eermngUM' 
mark  of  Sir  William  Blackstone  concerning  the  ^ 
judicial  decretes  of  the  Roman  Emperors. 

He  tells  us  that  these  decretes, ''  contrary  to  all  true  forms 
of  reasoning,  argue  from  particulars  to  generals.'' 

The  truth  is,  that  an  imperial  decrete  of  the  kind  to  which 
Blackstone  alludes,  is  a  judicial  decision  establishing  a  new 

•  Vol.  I.  p.  69. 
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principle.  Consequently,  the  application  of  the  new  prin- 
ciple to  the  case  wherein  it  is  established,  is  not  the  deci- 
sion of  a  general  by  a  particular,  but  the  decision  of  a  par- 
ticular by  a  general.  If  he  had  said  that  the  principle  ap- 
plied, is  a  new  principle,  and,  therefore,  an  ex  post  facto 
law  with  reference  to  that  case,  he  would  say  truly.  Bat 
the  same  objection  (it  is  quite  manifest)  applies  to  our  own 
precedents, 

[v.  V.  The  reason  of  his  not  peroraving  this,  the  fiction  aboat 
judges  declaring  law.  ' 

Confounds  the  eeiabUshment  with  the  tgapUcaium  of  general 
rules.] 


;  « JBefore  1  proceed  to  the  advantages  and  disadvantages  of 
judicial  legidation,  and  to  the  question  of  codification^  I  will 
jnake  a  few  remarks  upon  certain  topics  on  which  I  may 
touch  convraiently  at  the  present  point  of  my  Course.    • 

As  I  observed  in  former  Lectures,  judiciary  law  is  sug- 
gested by  various  causes,  and  often  takes  from  these  various 
causes,  various  names.  With  refea^nce  to  its  suggesting 
causes,  it  consists  mainly : 

1^  Of  Rules  which  have  grown  up  by  custom  or  usage, 
and  which  become  Law  by  judicial  adoption. 

Of  Rules  which  are  formed  from  these  by  consequence 
or  analogy.*  To  law  formed  in  this  manner  the  term  **  Cus- 
tomary Law  **  is  conmionly  confined. 

2^  Rules  which  are  established  by  judges  ea  proprio 
arUtfio :  i.e.  according  to  their  own  notions  of  what  outfit 
to  be  Law :  whether  the  standard  be  utility  or  any  other. 

Rules  which  are  formed  out  oi  these,  in  the  way  of  con- 
sequence and  analc^. 

Law  formed  in  this  way  has  received  various  names.  In 
most  of  the  countries  on  the  Continent  it  is  said  to  ori- 
ginate in  the  usus  fori,  **  GericJUsyebrauck'*     In  France  it 

*  Hale,  Hiflt.  Com.  Law,  Ch.  iv. 
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is  commonlj  called  "  Jurisprudence"  In  the  Roman  Law 
it  has  no  peculiar  name ;  "  Auctoritaa'*  etc. :  Nor  does  it 
seem  in  that  law  to  have  been  of  any  great  extent ;  the  use 
of  decided  cases  as  a  source  of  law,  having  been  rendered 
to  a  great  degree  unnecessary  by  those  predeterminations  of 
the  Praetors  which  were  contained  in  their  Edicts.  In  the 
English  Law,  it  has  no  pecuhar  name;  the  whole  of  the 
judicial  law  being  confounded  together. 

S^  Law  fashioned  on  opinions  and  practices  which  obtain 
amongst  lawyers ;  and  which  naturally  have  a  great  effi3ct 
upon  the  decisions  of  judges.  In  Rome,  the  Jus  Civile, 
strictly  so  called,  was  entirely  formed  in  this  manner. 

['' Pandecten-Becht/'  In  England,  ''Authoritative  writers; 
Practice  of  Conveyancers,''  etc.] 

4^  Law  formed  by  judicial  decisions  upon  questions 
which  arise  out  of  the  statute  law.  Decisions  on  statutes 
are  of  two  sorts.  The  judge  applies  the  law  to  the  fact, 
according  to  his  opinion  of  the  meaning ;  or  (by  a  process 
which  is  generally  confounded  with  interpretation  or  con- 
struction, but  which  in  truth  is  legislation)  he  decides  ac- 
cording to  hi^  own  notion  of  what  the  legislator  ought  to 
have  established. 

[v.  V.  Rules  established  in  this  last  way  are  a  species  of  Juris^ 
prudence,  etc.,  as  above.  Note :  such  Jurisprudence  is  sometimes 
called  Equity,  etc,  (see  Equity) . 

IfUerpreiatio  extensiva  out  restrictiva  ex  ratume  legis.  In- 
stance, Statute  de  danis.  Statute  of  frauds  (taken  out  by  part 
performance).  This  is  manifestly  not  interpretation  or  construc- 
tion, but  a  correction  of  the  l^slator.] 

S"*.  Law  framed  on  foreign  law  or  positive  international 
morality. 

!•.  [Rules  established  without  legislative  interven-  ^J«J  ™^ . 
tion  (whether  l^slative  or  judicial).     2^  Adoption  nAturaUy  fe- 
and  enforcement  of  these  rules  by  the  judge.  3^.  Mul- 
tiplication of  these  rules  in  the  way  of  consequence  and  analogy 

•  Savigny,  Vom  Benif,  pp.  16-19.     Hugo,  Enc.  pp.  23-28. 
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by  the  same  authority.  4^»  Judicial  legislation  (a.  a.) ;  whether 
in  the  way  ^of  establishing  new  roles  or  abrogating  old  ones. 
5^  L^slation  proper ;  whether  in  the  way  of  adoption^  esta- 
blishment of  new  rules^  or  abrogation  of  old  ones.  6^  Lsst 
form  assumed,  is  that  of  a  Code,  in  the  present  acceptation  of 
the  term :  an  attempt  by  the  legislator  to  reduce  the  whole  mass 
of  rules  to  a  system,  and  to  establish  this  system  as  emanating 
directly  from  himself. 

1.  Bules  of  conduct  established  by  custom.  2.  Adoption  of 
these  rules  by  Judge.  8.  Additions  to  these  rules  in  the  way  of 
consequence  or  analogy.  4.  New  rules  introduced  by  Judges. 
5.  Le^gislation  following  the  same  order.  6.  Action  and  re- 
action of  judicial  legislation  and  legislation  proper :  i.e.  addi- 
tions to,  or  subtractions  from  Leges  by  the  judge,  and  subsequent 
adoption  of  these  by  the  legislator.     7.  A  Code. 

A  Code,  in  the  present  sense  of  the  term  (or  a  complete  body 
of  law  established  by  direct  legislation)  is  nearly  or  altogether  a 
modem  thought.* 

Justinian's  Compilations.    Imperfections  of  all  Codes. 

No  peculiar  significance  in  **  code  **  and  '^  codification."  Pan- 
dects and  Institutes  as  well  as  Codex,  called  Codices. 
■  The  collection  (total  or  partial)  to  which  the  name  is  given, 
may  take  its  name,  1%  from  the  person  by  whose  authority  it 
was  made ;  2*,  firom  thej^ation  in  which  it  obtains;  8®,  from  the 
department  of  law  to  which  it  is  limited. 

Instances  in  which  judge-made  and  statute  law  run  into  one 
another.] 

A  declaratory  lato,f  though  not  a  decidion  apon  a  ques- 
tion of  law  in  the  course  of  judicial  procedure  (that  is, 
though  it  has  not  necessarily  any  effect  upon  the  interests 
of  determinate  parties)  has  yet  the  operation  of  a  judicial 
decision  with  respect  to  cases  in  general.     It  is  not  the 

*  Anciently,  sll  ooUections  of  laws  (or  legal  rules)  promulged  by  the 
legislature*  were  called  Codes.  The  modem  idea  of  a  Code — a  complete 
and  exdosive  body  of  law, — did  not  arise  till  after  the  middle  of  the  last 
centoiy.  First  ezamples  of  sucli  Codes ;  in  Prussia,  1747,  Austria,  1768, 
Eossia,  1767,  France,  1793. 

t  Bentham,  Principles,  etc.,  p.  388.     Falck,  {  16.     Blackstone,  vol.  i. 
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establishment  of  a  new  law,  but  deteriuiiies  the  import  of 
pre-existing  law. 

If  it  introduce  a  new  rule  under  colour  of  explaining  an 
old  one,  it  is  not  in  substance  a  declaratory  law ;  and  is 
then  analogous  to  the  cases  in  which  judges  make  judicial 
law,  under  colour  of  interpreting  statute  law,  or  of  getting 
hy  induction  at  prior  judge^made  law. 

If  the  declaratory  law  relate  to  an  anterior  statute,  it  is 
in  effect  a  republication  of  that  statute  in  a  more  correct 
form : — in  a  form  which  expresses  more  precisely  the  real 
or  supposed  intention  with  which  the  statute  was  passed. 
If  it  relate  to  judicial  law,  it  converts  judicial  into  statute 
law ;  superseding  the  authority  of  the  decision  upon  which 
the  judicial  law  formerly  rested.  Thus  the  Pandects  of  Jus- 
tinian may  be  considered  as  an  express  declaration  by  the 
Legislator,  that  certain  writings  which  had  acquired  au- 
thority in  the  tribunals  should  thenceforth  be  statute  law. 
[Sed  quare,  judicial  decisions  ?] 

There  is  the  same  difference  (with  regard  to  the  occasion 
of  the  declaration)  between  declaratory  laws,  that  there 
is  between  original  laws :  t .  e.  A  declaratory  law  is  either 
emitted  as  a  general  rule,  independently  of  a  particular 
incident,  or  on  occasion  of  a  particular  incident.  Law  of 
the  former  sort  are,  declaratory  Acts,  etc..  Edicts  of  the 
Praetor,  so  far  as  interpreting :  Law  of  the  latter  sort.  Opi- 
nions-given by  the  Roman  Emperors  at  the  instance  of 
particular  parties ;  Opinions  which  Courts  of  Justice  miff  At 
be  authorized  to  give  on  occasion  of  transactions  contem- 
plated.    Rescripts. 

The  great  difference  here  (as  in  original  legislation)  is 
this ;  that  in  the  former  case  the  law  is  not  only  formally 
promulged  (which  is  an  accident)  but  is  given  in  abstract, 
in  the  form  of  a  general  proposition  or  propositions  de- 
tached from  any  actual  incident :  in  the  latter;  it  is  given  as 
part  of  an  opinion  or  decision  upon  a  particular  incident ; 
and  must  always  be  taken  into  consideration  jointly  with 
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that  incident,  in  order  that  we  may  form  a  correct  estimate 
of  its  import., 

The  Rescripts  of  the  Roman  Emperors,  though  issuing 
from  the  legislature,  were  not  statute  law.  Thej  were  either 
decisions  on  appeal  declaratory;  or  instructions  how  to 
decide,  issued  to  inferior  judicatories. 

In  England  we  have  nothing  analogous  to  this :  Acts  of 
Parliament  relating  to  particular  cases  are  not  decisions  in 
the  way  of  appeal,  hut  privileffia :  and  the  House  of  Lords, 
though  it  sit  as  a  Court  of  Judicature,  is  not  the  l^isla- 
ture,  but  only  a  branch  of  it.  [Provision  in  Statute  of 
Treasons.* 

In  France,  perhaps  the  judicial  decisions  of  the  Conseil  <& 
i2of,  which,  before  the  Revolution,  performed  the  functions  of 
the  present  Court  of  Cassation,  may  have  resembled,  in  this 
respect,  the  rescripts  of  the  Roman  Emperors^  But  whether 
such  decisions  were  given  in  ihe  name  of  the  King  (who 
for  a  centuiy  or  two  before  the  revolution,  was  substantially 
the  legislature)  I  am  not  able  to  determine.  If  not  sup- 
posed to  proceed  from  him  by  the  advice  of  his  Qmseil, 
but  to  be  the  act  of  the  CoMeil  itself,  sitting  as  a  Court  of 
Cassation,  they  were  not  analc^ous  to  rescripts. 

The  laws  issued  by  the  Prussian  Government  to  decide 
1^1  points,  are  not  decisions  on  the  case,  but  merely  on 
the  question  df  Law  which  arose  in  the  case.  They  are 
properly  declaratory  laws.f       . 

♦  Black8toiie,VoLIV«pp.  84,  86« 
-  t  See  €nUe,  Dedantoiy  Lsw«« 

Blackstone,  VoL  I.  pp.  66, 82.  Hugo,  Enc,  p.  25  to  28.  Hugo,  Gesch. 
p.  86,  Falck,  26, 184.  Sayigny,  Yom  Benif,  pp.  6,  7, 16, 17|  12,  69, 
78.    Hugo,  O.  pp!  1008, 10.  26. 
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Notes. 

''  Was  die  ganzlich  aufbebende  Auslegung  betrifili  so  verliert 
ein  G^esetz  bloss  deswegen  seine  Giiltigkeit  nicht^  weil  die  Griinde 
worauf  dasselbe  urspriinglich  berahte  in  der  Folge  ganz  wegfielen. 
'  Wie  oft  behalten  wir  nicht/  sagt  Struben,  '  die  concluaiones, 
wenn  gleich  die  principia  wegfalleu^  und  die  ratio  legis  femer 
ketne  Anwendung  findet/  Dies  bat  auch  gute  and  wichtige 
OrUnde  fur  sich.    Ein  Oesetz  kann  Nutsen  haben  obne  dass 

grade  der  erste  Grund  desselben  fortdauert Eiti  Oesets 

erhalt  seine  Verbindlichkeit  nicht  durch  seinen  Grund,  sondem 
dnrcli  seine  Sanction."  Tbibaut,  Tbeorie,  etc.^  p.  102.  See  anie^ 
p.  335. 


Which  is  the  most  likdy  to  abound  with  competing  analogies  ? 
A  system  of  decisions  f<Mrmed  at  once  and  resting  upon  the  com* 
prehensive  survey  of  the  whole  field  of  Law?  Or  a  congeries  of 
decisions  made  one  at  a  time  and  in  the  hurry  of  judicial  busi- 
ness? And,  observe,  this  last  objection  applies  to  ctutonutry  as 
well  as  to  (strictly  so  called)  jurisprudential  or  Judicial  law.  For 
though  custom  may  exist  independently  of  decisions,  it  only  be* 
comes  Law  in  so  far  as  it  is  recognised  by  the  tribunals.  And 
observe  further,  that  all  the  objections  which  may  be  urged 
against  codification  apply  in  a  higher  d^ree  to  private  and  un- 
authorised exposition. — Marginal  Note  in  Savigny,  Vom  Beruf, 
p.  24. 


Laws  which  are  published,  and  laws  which  (without  derogating 
from  the  general  law)  are  only  addressed  to  certain  parties :  e.  g» 
Rescripts,*  are  not  laws,  but,  like  judicial  decisions,  declaratory 
or  evidentiary  of  the  existence  of  Jjum. ^-Marginal  Note  in  Falck^ 
p.  28. 

*  These  Bescripts,  though  confounded  under  the  common  name  of 
"  Constitutions*'  with  laws  properly  so  called*  were  in  effect  decisions 
itUer  partes  by  a  supreme  Court  of  Appeal* — See  p.  345,  ants. 
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LECTURE  XXXVIIL 

Hatiko  touched  upon  a  few  of  the  numerous  differences 
which  distinguish  statute  from  Judiciary  law,  I  pass  to  the 
advantages  and  disadvantages  of  judicial  or  improper  legis- 
lation, and  the  possibility  of  excluding  that  prevalent  mode 
of  legislation,  by  means  of  codes,  or  syeteme  of  etatule  law. 
;  I  will  first  consider  some  groundless  objections  which 
are  made  to  judiciary  law.  I  then  will  remark  on  some  of 
the  evils  with  which  it  re^y  is  pregnant.  And  having  re- 
marked on  those  evils,  I  will  proceed  to  the  scabrous  ques- 
tion of  codification. 
Hr.Beni-  It  sccms  to  bc  dcuicd  by  Mr.  Bentham,  that 

bam  ■  objco-  .  ^ 

iMAMjttdi-  judiciary  law  is  properly  law :  that  is  to  say,  that 
SmboTW  it  is  law  imperative.  He  says  it  consists,  at:  the 
tnost,  of  ^jM^'-oommands :  of  objects  not  commands,  but 
merely  analogous  to  commands. 

This  objection  I  have  partly  answered  in  preceding  lec- 
tures. •  I  will^  however,  advert  to  it,  for  a  moment,  in  the 
present  place. 

[i;.  r*  Shew  that  a  judiciary  law  (whether  made  by  a  sovereign 
or  a  subordiuate  judge)  quadrates  with  his  own  definition  of  a 
genuiae  though  tacit  command.* 

V.  t).  Connect  the  confutation  with  the  matter  in  last  Lecture 
{Ratio  decidendi,  etc.,  p.  SaOi 

r.  V.  Perhaps  the  ratio  decidendi  is  not  strictly  a  law^  but  a 
norma  the  observance  whereof  the  law  enjoins.     But  this  applies 

*  Pjfagment  on  Goverainent,  pp.  13,  14.  Definitions  from  8  to  11, 
both  inclusive^     (See  end  of  Lectare.) 
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to  the  descriptive  or  expository  portion  of  a  statute  law.  And 
sometimes^  the  norma  to  be  followed  is  laid  down  in  a  statute^ 
and  the  sanction  simply  supposed]. 

Another  objection  to  judicial  legislation  which  ^  ^^^^^ 
is  often  insisted  upon,  (and  which  is  urged  by  JJj^j^J^ 
Sir  Samuel  Romilly,  in  the  article  already  re-  i«i»«i«7J»^. 
ferred  to,)  is  also  (I  think)  founded  in  mistake.  It  is  ob- 
jected to  judicial  legislation,  that  where  subordinate  judges 
have  the  power  of  making  laws,  the  community  has  little  or 
no  control  over  those  who  make  the  laws  by  which  its  con- 
duct must  be  governed.  Now  this  objection,  it  is  manifest, 
is  not  an  objection  to  judiciary  law,  but  to  law  proceeding 
from  authors  (judicial  or  not)  who  are  not  suflSciently  re- 
sponsible to  the  bulk  or  mass  of  the  community.  It  applies 
to  statute  law  made  by  the  Sovereign  directly,  in  case  the 
supreme  government  be  purely  monarchical,  or  in  case  it 
consist  of  a  number  with  interests  adverse  to  the  majority. 
It  applies  to  statute  law  made  by  subordinate  judges,  (or 
made  directly  by  any  subordinate  legislature,)  in  case  that 
subordinate  author  be  the  creature  of  a  monarch  or  oligarchy, 
or,  for  any  reason,  be  too  independent  of  the  people.  It 
applies,  (it  is  true)  to  the  decretes  of  the  Roman  Emperors, 
acting  as  supreme  judges:  but  it  applies  to  the  Edictal 
Constitutions  of  the  same  Emperors  or  Princes,  acting  as 
sovereign  legislators. 

In  short,  the  objection  is  not  an  objection  to  judicial  legis- 
lation, but  to  any  legislation  of  any  parties  who  are  not  suffici- 
ently controlled  by  positive  law,  or  by  the  law  (improperly 
so  called)  which  general  opinion  imposes. 

As  aimed  particularly  at  Enylish  judiciary  law,  the  objec- 
tion in  question  amounts  to  this : — that  the  judges  are  made 
by  the  King,  and  not  by  the  people  or  their  representatives ; 
and,  therefore,  are  prone  to  regard  the  sinister  interests  of 
their  maker,  rather  than  the  general  interests,  or  the  in- 
terests of  the  community  at  large. 

But  the  objection  in  question,  as  aimed  particularly  at 
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English  judiciary  law,  would  apply  to  statute  law,  made  by 
the  English  judges  after  the  manner  of  the  Roman  Praetors. 
It  would  apply,  at  least,  to  such  statute  law,  in  a  consider- 
able  degree.  For  a  legislator  going  to  work  in  the  way  of 
judicial  legislation,  has  certainly  more  opportunities  of  cover- 
ing a  sinister  intent,  than  a  legislator  who  sets  a  rule  directly 
and  professedly.  A  statute  law  being  expressed  in  an  ab- 
stract or  general  form,  its  scope  or  purpose  is  commonly 
manifest.  In  case,  therefore,  its  purpose  be  pernicious,  its 
author  cannot  escape  from  general  censure.  But  a  law 
made  judicially  1>eing  implicated  with  a  peculiar  case,  and 
its  purpose  not  being  expressed  in  any  determinate  shape, 
its  author  can  retract  and  disavow,  with  comparative  ease, 
in  case  his  intent  be  dishonest,  and  excite  attention  and 
criticism. 

According  to  Kant,*  "  the  expression,  in  abstract  and 
general  terms^  of  a  given  maxim  or  principle,  affords  a  proof, 
.(or  a  presumption,)  that  the  maxim  or  principle,  as  a  maxim 
or  principle,  is  consonant  to  truth  and  reason."  ''  Der 
allgemeine  Ausdrnck  einer  Maxime  zum  Beweise  dient,  sie 
sey  als  Maxime  vemunftig.'' — It  certainly  affords  a  proof, 
(or  %  presumption,)  that,  in  the  opinion  of  the  party  who  so 
expresses  the  maxim,  the  maxim  is  consonant  to  reason,  and 
may  be  laid  open  and  bare  to  the  examination  of  others. 

And,  moreover,  the  objection  in  question,  as  aimed  par- 
ticularly at  English  judiciary  law,  is  not  an  objection  to. ju- 
dicial legislation,  but  an  objection  to  the  manner  in  which 
the  judges  are  appointed.  If  their  appointment  by  the 
crown  render  them  obnoxious  to  its  influence,  and  if  their 
pbnoxiousness  to  the  influence  of  the  crown  produce  judicial 
legislation  adverse  to  the  general  interests,  let  their  appoint- 
ment be  vested  in  some  party  or  another  whose  interests  do 
not  conflict  with  those  of  the  community  at  large. 

In  the  last  result,  indeed,  the  objection  in  question,  as 
aimed  particularly  at  English  judiciary  law,  is  virtually  an 

*  Hugo,  Gesch.,  p.  890. 
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objection  to  the  constitution  or  conduct  of  the  sovereign 
legislature  of  Britain.  For  the  judicial  law  made  by  the 
English  judges,  (like  the  statute  law  made  by  the  Roman 
Praetors,)  has  been  formed  under  the  eyes  of  the  sovereign 
legislature,  has  been  made  with  the  acquiescence  of  the  so- 
vereign legislature,  and  has  been  confirmed,  in  innumerable 
instances,  by  its  explicit  or  tacit  adoption  in  statutes  passed 
by  itself. 

In  short,  the  objection  which  I  now  am  considering,  is 
not  an  objection  to  judiciary  law.  It  is  an  objection  to 
judiciary  law  (or  to  any  law)  which  is  made  by  the  direct 
establishment,  or  by  the  express  or  tacit  authority,  of  a 
doi/ sovereign  government :  of  a  government  whose  interests 
are  adverse  to  those  of  the  generality  of  its  subjects ;  or 
which  is  too  ignorant  and  incapable,  or  too  indifferent  and 
lazy,  to  conduct  or  inspect  advantageously  the  important 
business  of  legislation. 

Another  current  objection  to  judiciary  law,  is  a  third 
also  bottomed,  it  appears  to  me,  in   thorough  o^Mtionto 
misapprehension.     It  supposes  that  judicial  le-  ^"*^*^ 
gislators  legislate  arbitrarily :  that  the  body  of  the  law  by 
which  the  community  is  governed,  is,  therefore,  varying 
and  uncertain  :  and  that  the  body  of  the  law  for  the  time 
being,  is,  therefore,  incoherent. 

Now  this  may  be  true,  to  some  extent,  of  supreme  judicial 
legislation,  for  the  Sovereign  in  the  character  of  judge,  (like 
the  Sovereign  in  the  character  of  legislator,)  is  controlled 
by  nothing  but  the  opinions  or  sentiments  of  the  commu- 
nity. 

But,  even  in  respect  of  supreme  legislation,  this  objec- 
tion (like  the  former)  is  not  peculiarly  applicable  to  judi- 
ciary law.  It  is  equally  applicable  to  statute  law  made  di- 
rectly by  the  sovereign  legislature. 

To  judiciary  law  made  by  subordinate  judges,  (which, 
in  almost  every  community,  forms  the  greater  portion  of 
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judiciary  law,)  the  objection  in  question  will  hardly  apply  at 
all.  For  the  arbitrium  of  subordinate  judges  (like  that  of 
the  sovereign  legislature)  is  controlled  by  public  opinion.  It 
is  controlled,  moreover,  by  the  sovereign  legislature :  under 
whose  inspection  their  decisions  are  made ;  by  whose  autho* 
rity  their  decisions  may  be  reversed ;  and  by  whom  their 
misconduct  may  be  punished.  Their  arbitrium  is  controlled 
particularly  by  courts  of  appeal :  by  whose  judgments  their 
decisions  may  be  reversed ;  and  who  may  point  them  out 
to  general  disapprobation,  or  may  mark  them  out  as  fit  ob- 
jects for  legal  penalties.  .  '.       \ 

And  (admitting  that  the  objection  will  apply  to  that  ja« 
diciary  law  which  is  made  directly  by  subordinate  judges) 
it  also  will  apply,  with  a  few  modifications,  to  all  .^tute 
law  which  is  established  by  subordinate  authors. 

The .  objection,  therefore,  in  question,  is  an  objection  to 
Mubordinate  legislation,  rather  than  tojudtciaty  law. 

But,  owing  to  the  restraints  to  which  I  have  just  adverted, 
it  is  clear  that  subordinate  judges  will  rarely  legislate  arbi- 
trarily, whether  they  legislate  directly  (in  the  manner  of  the 
Praetors  by  their  Edicts),  or  legislate  indirectly  (in  the  man- 
ner of  our  own  Courts).  Where  subordinate  judges  sub- 
vert existing  law,  they  commonly  are  doing  that  which  the 
opinion  of  the  "community  requires ;  to  which  the  sovereign 
legislature  expressly  or  tacitly  consents ;  and  which  the  so- 
vereign legislature  would  do  directly,  if  it  cared  sufficiently 
for  the  general  interests;  or  were  competent  to  the  business 
of  legislation. 

Before  I  quit  the  topic  which  I  am  immediately  consider- 
ing, I  will  advert  to  another  cause  which  controls  the  arbi^' 
trium  of  judges,  and  makes  the  rules  which  they  establish 
by  their  decisions  (or  the  rules  which  they  establish  by 
direct  legislation)'  consonant  with  existing  law,  and  conso- 
nant with  one  another. 

The  cause  in  question  is  the  influence  of  private  lawyers. 
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with  the  authority  which  is  naturally  acquired  by  their  pro- 
fessional opinions  and  practices.  The  supervision  and  cen- 
sure of  the  bar,  and  of  other  practitioners  of  the  law,  pre- 
vent deviations  from  existing  law,  unless  they  be  consonant 
to  the  interests  of  the  community,  or,  at  least,  to  the  inter- 
ests of  the  craft.  And  though  the  interests  of  the  craft  are 
not  unfrequently  opposed  to  the  interests  of  the  community, 
the  two  sets  of  interests  do,  in  the  main,  chime. 

1.  And  here  I  would  remark,  that  the  judiciary  law  made 
by  the  tribunals,  is,  in  effect,  the  joint  product  of  the  legal 
profession,  or  rather  of  the  most  experienced  and  most  skil- 
ful part  of  it :  the  joint  product  of  the  tribunals  themselves, 
and  of  the  private  lawyers  who  by  their  cunning  in  the  law 
have  gotten  the  ear  of  the  judicial  legislators.  In  the 
somewhat  disrespectdil  language  of  Mr.  Bentham,  it  is  not 
the  product  of  Judge  only,  but  it  is  the  joint  product  of 
Judge  and  C!o. 

{v.v.  Inferences  drawn  by  practitioners  by  consequence  and 

analogy. 

These  having  been  acted  upon,  have  the  effect  of  law, 

V.  V.  Bitter  complaints  against  judges  who  decide  against  the 

practice  of  conveyancers.] 

2.  The  way  in  which  law  is  made  by  private  lawyers,  is 
well  described  in  the  Digests,  by  an  excerpt  from  Pompo- 
nius.  ''  Constare  non  potest  jus,  nisi  sit  aliquis  jurisperitus, 
per  quem  possit  quotidie  in  melius  produciy — This  is  al- 
most inevitably  the  growth  of  law.  The  laity  (or  non-law* 
yer  part  of  the  community)  are  competent  to  conceive  the 
more  general  rules :  but  none  but  lawyers  (or  those  whose 
minds  are  constantly  occupied  with  the  rules)  can  produce 
(or  evolve)  those  numerous  consequences  which  the  rules 
imply,  or  can  give  to  the  rules  theoiselves  the  requisite 
precision. 

[r.r.  "Technical  and  political  elements."  Von  Bavigny.  Mean* 
ing  of  his  expressions.*^ 

♦  Sre  end  of  Lectave. 
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Independently  of  the  checks  which  I  have  just  mentioned, 
judges  are  naturally  determined  to  abide  by  old  rules,  or  to 
form  new  ones,  by  consequence  from,  or  analogy  to,  the  old. 

{v.  V.)  They  are  naturally  determined  by  two  causes. 

1.  A  regard  for  the  interests  and  expectations  which«  have 
grown  up  under  established  rules :  or  under  consequences 
imd  analogies  deducible  from  them. 

2.  A  perception  of  consequence  and  analogy :  which  de- 
termines the  understanding,  independently  of  any  other  con- 
sideration. 

The  truth  is,  that  too  great  a  respect  for  established  rules, 
and  too  great  a  regard  for  consequence  and  analogy,  has 
generally  been  shown  by  the  authors  of  judiciary  law. 
Where  the  introduction  of  a  new  rule  would  interfere  with 
interests  and  expectations  which  have  grown  out  of  esta- 
blished ones,  it  is  clearly  incumbent  on  the  Judge  ^tare 
decisis  ;  since  it  is  not  in  his  power  to  indemnify  the  injured 
parties.  But  it  is  much  to  be  regretted  that  Judges  of  ca- 
parity,  experience,  and  weight,  have  not  seized  every  op. 
portunity  of  introducing  a  new  rule,  (a  rule  beneficial  for 
the  future)  wherever  its  introduction  would  have  no  such 
effect. 

[Lord  Mansfield,  Lord  Eldon,  (e.  a.). 

Examples  of  the  badkwardness  of  English  Judges,  which  (com- 
bined with  the  incapacity  or  sopineness  of  the  legislature)  lead 
to  Equity,— Want  of  system  in  Equity  itself,  owing  to  the  timid 
circnmspection,  etc  JEquUas  sequUur  legem. — From  this  regard 
io  existing  rules,  arose  fictions,  and  drcoitous  modes  of  abro- 
gating law.] 

Owing  to  the  causes  to  which  I  now  have  adverted,  and 
to  others  which  I  pass  in  silence*  there  is  more  of  stabihty 
and  coherency  in  judiciary  law,  than  might,  at  the  first 
blush,  be  imagined. 
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'  And  here  I  must  stop  for  the  present.  In  my  next  lee- 
tore,  I  will  remark  on  some  of  the  evils  with  which  judiciary 
law  is  really  pregnant :  and  I  will  also  advert  (as  fully  as  my 
limits  will  allow)  to  the  question  of  codification. 

These  two  topics,  with  a  few  others  on  which  I  must 
touch,  will  fill  a  long  discourse.  With  that  discourse,  I 
shall  close  my  disquisitions  on  the  sources  of  law,  and  on 
the  modes  in  which  it  beirins  and  ends. 


N0TXS«  ^ 

UUmsfrom  Beniham^s  Tragmeni  •on  Oovernmefd. 

See  ante, /I.  848, 

8.  An  act  of  obedience  ii  any  act  done  in  pnisnance  of  an  er« 
pressum  iff  will  on  the  part  of  tome  stq^erior^ 

4.  An  act  qf  Political  obedience  (wbidi  is  what  is  here  meant) 
IS  any  act  done  in  pursuance  of  an  expression  of  will  on  the  part 
of  a  person  governing. 

6.  An  expression  of  will  is  either  parole  ost  tacit. 

6.  A  parole  expression  of  will  is  that  which  is  conveyed  by  the 
signs  called  words^ 

7.  A  tacit  expression  of  will  ia  that  which  ia  conveyed  by  any 
other  signs  whataoever :  among  which  none  are  ao  eflScadoua  aa 

2  a2 
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acts  of  puniihmeni  annexed  in  time  past,  to  the  non-performanee 
of  acts  of  the  same  sort  with  those  that  are  the  objects  of  the 
will  that  is  in  question. 

'  8.  A  parole  expression  of  the  will  of  a  superior  is  a  com" 
mand. 

9.  When  a  tacit  expression  of  the  will  of  a  superior  is  sup- 
posed to  have  been  uttered^  it  may  be  styled  a  fictitious  com* 
mand, 

10.  Were  we  at  liberty  to  coin  words  after  the  manner  of  the 
Roman  lawyers,  we  might  say  a  ^iMwi-commaDd, 

11.  The  Statute  Law  is  composed  of  commands.  The  Ck>m- 
mon  Law,  of  yniitf-commands, — F\raifment  on  Oovemment,  p.  18, 


Das  Daseyu  des  Sdchts  ist  yon  nun  an  ktlnstlicher  und  ver- 
wickelter,  indem  es  ein  doppdtes  Leben  hat,  einmal  als  Theil 
des  ganzen  Volkslebens,  was  es  iti  seyn  nicht  aufhort,  dann  als 
besondere  Wissenschaft,  in  den  -Handen  der  Juristen.  Aus  dem 
Zttsammenwirken  dieses  doppelten  Lebensprincips  erklaren  sich 
alle  sp&tere  Erscheinungen,  und  es  ist  nunmehr  b^reiflich,  wie 
auch  jenes  ungeheure  Detail  gans  auf  organische  Weise,  ohne 
eigendiche  WillktLhr  und  Absicht,  entstehen  konnte.  Der  Kiirse 
wegen,  nennen  wir  ktLnftig  den  Zusammenhang  des  Rechts  mit 
dem  aUgemeinen  Volksleben  das  politische  Element;  das  abgeson- 
derte  unssenschqftliche  Leben  des  Rechts  aber  das  technische  Ele- 
ment dessdben. — F.  Sanigny,  .Fom  Ben^,  etc.,  p.  12. 

l^  That  which  obtains  as  Law.   ' 

2*.  The  knowledge  qf  that  which  obtains  as  I/aw:   . 

•      •     .'•...  --  ■•  .  .    \  .     •  • 

or, 

l^  That  portion  of  the  unwritten  Law  which  is  not  formed 
by  lawyers* 

2*.  That  portion  of  die  unwritten  Law  which  is  formed  by 
lawyers. — Marginal  Note.         .  . 


One  olgectipn  made  to  judiciary  law  by  Sir  S.  Romilly  is  that 
the  judge  proceeds  upon 'Vtechnical  reasons/'   . 

This  no  complete  objection,  because  statute  law  (e,  g.  jnsprm^ 
tqrium)  may  be  formed  in  the  same  manner. 


\ 
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LECTURE  XXXIX, 

Ik  my  last  eveniug'8  discourse,  I  called  your,  attention  to 
a  few  of  the  numerous  differences  which  distinguish  statute 
law  (or  law  made  by  direct,  or  proper  legislation)  from 
judiciary  law  (or  law  made  by  judicial,  or  improper  legisla- 
tion). 

Having  stated  (or  suggested)  a  few  of  those  numerous 
differences,  I  passed  to  the  advantages  and  disadvantages  of 
judicial  or  improper  legislatioui  and  to  the  possibility  of  ex- 
cluding that  prevalent  mode  of  legislation^  by  means  of 
complete  codes,  or  complete  systems  of  statute  law. 

Adverting  to  the  last-mentioned  subject^  I  purposed 
considering  the.  following  topics  in  the  following  order: 
J¥r«/,  certain  groundless  objections  which  have  been  made  to 
judiciary  law ;  secondly,  certain  of  the  evils,  which^  in  my 
opinion,  judiciary  law  really  produces ;  thirdly^  the  possibi- 
lity of  excluding  judicial  l^slation,  by  means  of  complete 
codes,  or  complete  bodies  of  statute  law. 

In  pursuance  of  that  purpose^  I  examined  certain  objec- 
tions to  judiciary  law,  which,  in. my  opinioti,  are  founded 
in  misapprehension.  In  pursuance  of  the  same  purpose^  I 
now  shall  state  or  suggest  a  few  of  the  numerous  evils  which 
judiciary  law  really  produces  i  And,  having  stated  'or  sug-» 
gested  a  few  of  those  numerous  evils,  I  shall. give  to  the 
question  of  codification,  that  brief  and  insufficient  notice 
which  is  all  that  my  time  and  limits  will  allow  me  lo  bestow 
upon  it. 
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Before  I  proceed  with  the  subject  of  judiciary  kw  I  must 
make  a  few  remarks  upon  the  term. 
Note  <m  the        Pcrhaps  I  ought  to  have  called  it  **  judicial 
S^ui^.^   law/'     The  epithet  "judicial"  has  been  applied 
-eod«,"«tc    |jy  gjj.  Samuel  Romilly  and  other  eminent  men, 

to  improper  or  indirect  legislation.  And  judges  who  legis- 
late a9  properly  judging^  are  styled  by  the  same  eminent 
persons  ^*  judicial  legislators." 

I  find,  however,  on  looking  into  Mr.  Bentham,  that  he 
styles  the  law  which  is  made  by  judges,  as  properly  anddi^ 
rectljf  eaercisinp  their  judicial  /unctions,  **  judiciary  law.*' 
And,  in  the  language  of  French  lawyers,  the  judicial  deci- 
sions of  judges  are  opposed  by  the  name  of  ''  aftSts  judi^ 
eiaires*'  to  their  arrets  ycfierausf  et  reylementaires /*  that  is 
to  say,  to  their  statute  laws.  The  difficulty  of  finding  a  term 
at  once  significant  and  unambiguous  is  extreme. 

The  numerous  ambiguities  of  **  unwritten/'  I  have  ex- 
plained in  preceding  lectures. 

At  the  end  of  this  evening's  discom^  <ir  at  the  ban- 
ning of  my  next  lecture,  I  shall  show  that  the  term  ^mm- 
mon  law  "  will  not  answer  the  purpose.  I  will  merely  re- 
mark at  present,  that,  as  opposed  to  ''statute  law,"  ''com- 
mon law  "  excludes  statute  law,  but  does  not  of  necessity 
comprise  the  whole  of  judiciary  law.  As  opposed,  therefore, 
to  statute  law,  '*  common  law  "  is  inadequate.  And  as  op- 
posed to  the  law  (styled  '' equity  **)  which  is  administered 
by  the  extraordinary  tribunals  styled  ''  courts  of  equity, 
''  common  law  "  is  not  synonymous  with  ** judiciary  law. 
As  opposed  to  "  equity,"  it  only  includes  the  judiciary  law 
which  is  administered  by  the  Courts  styled  ''  CSourts  of 
Common  Law ;"  and  it  comprisesi  moreover,  the  statute  law 
administered  by  the  same  tribunals. 

''Judge-made  law  "  (as  it  has  been  applied)  is  also  in- 
sufficient.    As  it  has  been  applied,  it  means  any  law  made 
by  subordinate  judges,  or  judiciary  law  made  by  subordinate 
judges.     As  meaning  the  firsts  it  includes  statute  law  as 
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Well  as  judiciary  law.  As  meaning  the  second,  it  excludes 
the  judiciary  law  which  is  established  directly  by  the  judi- 
cial decisions  of  sovereign  or  supreme  judges. 

(v.v.)  We  want  a  term  for  the  following  object :  namely, 
law  made  judicially  (or  made  through  particular  decisions 
on  particular  cases)  by  sovereign  or  subordinate  judges. 
And  I  think  that  the  term  ''judicial  law/'  or  the  term  ''ju- 
diciary law/'  is  the  only  term  which  will  denote  the  object 
adequately  and  unambiguously. 

'  [The  same  difficulty  about ''  Code.''  It  may  mean  a  collection 
of  any  portion  of  the  law ;  e.y.  Justinian's  Code.  Pandects  and 
even  Institutes  are  a  part  of  his  code  (in  the  modem  sense). 

Same  of  Geseizbuch.  Would  denote  properly  a  body  of  Ma- 
tttte  law :  which  may  coexist  with  judiciary  law.       / 

Law  s=  statutum  ^  positum  ^k  lex = Gesetz.  Law  z  jus  ss  Becht 
=right. 

What  is  wanted  is,  a  name  for  a  complete  body  of  statute  law : 
i^.  a  body  of  statute  law  which  is  the  only  possible  law  of  the 
community  wherein  it  obtains*] 

Having  made  these  remarks  upon  terms^  I  pro-  TenaUb 
ceed  to  state  or  suggest  a  few  of  the  numerous  jv^idii^uw. 
evils^  which^  iu  my  opinion,  judiciary  law  really  produces. 

First:  As  I  showed  in  my  last  lecture,  a  judiciary  Fint  teniae 
law  (or  a  role  of  judiciary  law)  exists  nowhere  in  ^S^£w. 
fixed  or  determinate  expressions^  It  lies  iji  concrete :  Or  it 
is  implicated  with  the  peculiarities  of  the  particular  case  or 
cases  by  the  decision  or  decisions  whereon  the  law  or  rule 
was  established.  Before  we  can  arrive  at  the  rule,  we  must 
abstract  the  ratio  decidendi  (which  really  constitutes  the 
rule)  from  all  that  is  peculiar  to  the  case  through  which  the 
rule  was  introduced,  or  to  the  resolution  of  which,  the  rule 
was  originally  applied.  And  in  trying  to  arrive  at  the  rule 
by  this  process  of  abstraction  and  induction,  we  must  not 
confine  our  attention  to  the  genei-al  positions  or  expressions 
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which  ibe  judicial  legislator  actually  employed.  We  must 
look  at  the  whole  case  which  it  was  his  business  to  decide, 
and  to  the  whole  of  the  discourse  by  which  he  signified  his 
decision.  And  from  the  whole  of  his  discourse,  combined 
with  the  whole  of  the  case,  we  must  extract  that  ratio  de- 
ddendi,  or  that  general  principle  or  ground,  which  truly 
coDstitates  the  law  that  the  particular  decision  established. 
:  But  the  process  of  abstraction  and  induction  to  which  I 
now  have  alluded,  (and  which  I  analysed  at  length  in  my 
last  lecture,)  is  not  uncommonly  a  delicate  and  difficult  pro- 
cess :  its  difficulty  bein^  proportioned  to  the  numl)er'and 
the  intricaqrpf  the  cases  from  which  the  rule  that  is  sought 
must  be  abstracted  and  induced.  Consequently,  a  rule  of 
judiciary  law  is  less  accessible  and  knowable  than  a  statute 
K^  r  law  X  provided  (that  is  to  say)  that  the  statute  law  with 
%^.-  which  the  rule  is  compared,  be  not  only  expressed  in  abr 
$iraet  and  brirf  expressions,  but  also  iu  sach^xpressions  as 
are  apt  and  unambi^uout  bb  may  be.  For  (as  1  shall  show 
immediately)  the  very  indeterminateness  of  its  form  (or  the 
very  indeterminateness  of  the  signs  by  which  it  is  signi- 
fied or  indicated)  renders  a  jiidiciiary  law  less  unceltain  in 
effect  than  a  statute  law  unaptly  and  dubiously  worded. 
r  But,  assuming  that  a  statute  law  is  aptly . and  tmambigu- 

ously  worded,  (or  as  aptly  and  unambiguously  worded  as 
^■'  the  subject  and  language  will  permit,)  it  is  inore  aocess- 

Ky        ,    ible  and  knowable  than  a  rule  of  judiciary  law  which  must 
^:  be. obtained  through  the  process  to  which  I  have  adverted 

above.  .  '      ,   . 

'  And  it  must  be  recollected,  that  whether  it  be  performed 
by  judges  applying  the  rule  to  subsequent  cases,  or  by  pri* 
vate  persotis  in  the  Course  of  extra-judicial  business,  this 
delicate  and  difficult  process  .is  commonly  performed  in 
haste.  .Insomuch  that  judges  in  the  exercise  of  their  judi* 
cial  functions,  and  private  persons  in  their  eXtra-judicial 
transactions,  must  often  mistake  the  import  of  the  rule 
HJiicli  they  are  trying  to  ascertain  and  apply. 
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And  this  naturally  conducts  me  to  a  second  ^J^SSS^^a^ 
objection  :  namely,  that  judiciary  law  (generally  ^ ^~^ 
speaking)  is  not  only  applied  in  haste,  but  is  also 
made  in  haste.  It  is  made  (generally  speaking)  in  the  hurry 
of  judicial  business,  and  not  with  the  mature  deliberation 
which  legislation  requires,  and  with  which  statute  law  is  or 
might  be  constructed. 

v.v.  This  IB  Dot  applicable  to  all  jtidiciaiy  law :  e.g,  to  judiciary 
law  made  upon  appeal,  and  after  solemn  argulnent  and  deli- 
beration. 

Instance;  Decretes  of  Rotnan  Emperors  glveti  in  effect  hf 
pra/ecius  pr€Biorii  or  jurisconsults  whom  he  employed. 

Decision  by  the  Prussian  Law«Commission,  supposing  it  iu 
Court  of  Appeal.  How  they  differ  from  ^decisions  of  a  Ckmrt 
of  Appeal.     (Savigny,  Yom  Benif,  p.  89.) 

But  (speaking  generally)  judiciary  law  is  made  in  the  course 
of  business,  and  therefore  is  not  constructed  with  the  requisite 
forethought.  The  position  in  nvhich  judges  kte  placed,  gires 
them  ample  opportunities  for  marking  the  defects  of  the  law,  and 
enables  them  to  offer  to  the  legislator  invaluable  suggestions.  But 
I  cannot  think  that  their  position  renders  them  the  best  of  legis* 
lators,  or  fits  them  eminently  for  actual  legislation.] 


Thirdly:  In  relation  to  the  decided  case  by  ^^^!j[^^ 
which  the  rule  is  introducedi  a  rule  of  judiciaiy  law  to  j^SSu^ 
is  always  (strictly  speaking)  an  ex  po%i facto  law« 
And  in  relation  to  the  case  to  which  it  is  first  applied,  it  has 
commonly  (though  not  universally)  the  effect  of  a  law  of  the 
kind. — I  think  that  the  objection  on  which  I  now  am  in- 
sisting, must  be  taken  with  the  slight  limitation  which  I 
have  just  suggested,  and  which  I  will  briefly  explain* 

As  I  observed  in  my  last  lectufCi  the  decisions  of  the 
Courts  are  often  anticipated  by  private  practitioners.  And 
the  law  thus  anticipated,  though  not  strictly  law,  performs 
the  functions  of  actual  law,  and  generally  becomes  such  ulti« 
mately.  Now  where  a  rule  of -judiciary  law  has  been  thus 
anticipated,  it  may  not  have  the  effect  of  an  ex  po9t  facto 
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law  with  reference  to  the  case  by  which  it  is  introduced. 
For  though  the  parties  to  the  case  have  not  been  forewarned 
by  the  legislature,  they  may  have  been  forewarned  by  the 
opinion  or  practice  of  those  wKose  opinions  and  practices 
the  tribunals  commonly  follow.  They  could  not  have  guided 
their  conduct  by  the  actual  law,  but  they  might  have  guided 
their  conduct  by  what  it  probably  would  be. 

[v.o.  Same  of  anticipations  by  analogy. 

1  suggest  the  limitation,  being  nnwilling  to  exaggerate.] 

The  limitation,  however,  is  so  insignificant,  that  (speak- 
ing generally)  a  rule  of  judiciary  law,  with  reference  to  the 
case  to  which  it  is  first  Applied,  is  not  only  strictly  an  ex  post 
facto  law,  but  has  all  the  mischievous  consequences  of  ewpost 
facto  legislation. 

A  fourth  Fourthly  \  For  the  reasons  which  I  assigned  in 

2JJ^.^^  my  last  lecture^  and  for  others  which  I  passed  in 
^aMtj\MM.  silence,  there  is  more  of  stability  and  coherency 
in  judiciary  law,  than  might,  at  the  first  blush^  be  imagined. 
But  though  it  be  never  so  stable  and  never  so  coherent, 
every  system  of  judiciary  law  has  all  the  evils  of  a  system 
which  is  really  vague  and  inconsistent.  This  arises  mainly 
from  two  causes :  the  enormous  bulk  of  the  documents  in 
which  the  law  mast  be  sought,  and  the  difficulty  of  extract- 
ing  the  law  (supposing  the  decisions  known)  from  the  par- 
ticular decided  cases  in  which  it  lies  imbedded. 

By  consequence,  a  system  of  judiciary  law  (as  every 
candid  man  will  readily  admit)  is  nearly  unknown  to  the 
bulk  of  the  community,  although  they  are  bound  to  adjust 
their  conduct  to  the  rules  or  principles  of  which  it  consists. 
Nay,  it  is  known  imperfectly  to  the  mass  of  lawyers,  and  even 
to  the  most  experienced  of  the  legal  profession.  A  man  of 
Lord  Eldon's  legal  learning,  and  of  Lord  Eldon's  acute- 
ncss  and  comprehension,  may  know  where  to  find  the  docu- 
ments in  which  the  law  is  presei-ved,  and  may  be  able  to  ex- 
trfict  from  the  document  the  rule  for  which  he  is  seeking. 
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To  a  man,  therefore,  of  Lord  Eldon's  learning,  and  of  Lord 
Eldon's  acuteness,  the  law  might  really  serve  as  a  guide  of 
conduct.  But  by  the  great  body  of  the  legal  profession, 
(when  engaged  in  advising  those  who  resort  to  them  for 
counsel),  the  law  (generally  speaking)  is  divined  rather  than 
ascertained :  And  whoever  has  seen  opinions  even  of  cele- 
brated lawyers,  niust  know  that  they  are  often  worded  with 
a  discreet  and  studied  ambiguity,  which,  whilst  it  saves  the 
credit  of  the  uncertain  and  perplexed  adviser,  thickens  the 
doubts  of  the  party  who  is  seeking  instruction  and  guidance. 
And  as  to  the  bulk  of  the  community — the  simple-minded 
laity  (to  whom,  by  reason  of  their  simplicity,  the  law  is  so 
benign) — they  might  as  well  be  subject  to  the  mere  arbi- 
trium  of  the  tribunals,  as  to  a  system  of  law  made  by  judi- 
cial decisions.  A  few  of  its  rules  or  principles  are  extremely 
simple,  and  are  also  exemplified  practically  in  the  ordinary 
course  of  affairs :  Such,  for  example^  are  the  rules  which 
relate  to  certain  crimes,  and  to  contracts  of  frequent  oc- 
currence. And  of  these  rules  or  principles,  the  bulk  of  the 
community  have  some  notion.  But  those  portions  of  the 
law  which  are  somewhat  complex,  and  are  not  daily  and 
hourly  exemplified  in  practice,  are  by  the  mass  of  the  com- 
munity utterly  unknown,  and  are  by  the  mass  of  the  com- 
munity utterly  unknowable.  Of  those,  for  example,  who 
marry,  or  of  those  who  purchase  land,  not  one  in  a  hundred 
(I  will  venture  to  affirm)  has  a  distinct  notion  of  the  conse- 
quences which  the  law  annexes  to  the  transaction. 

Consequently,  Although  judiciary  law  be  really  certain 
and  coherent,  it  has  all  the  mischievous  effect  (in  regard  to 
the  bulk  of  the  community)  of  ex  post  facto  legislation. 
Unable  to  obtain  professional  advice,  or  unable  to  obtain 
advice  which  is  sound  and  safci  men  enter  into  transactions 
of  which  they  know  not  the  consequences,  and  then  (to  their 
surprise  and  dismay)  find  themselves  saddled  with  duties 
which  they  never  contemplated. 

The  ordinary  course  is  this  t 
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A  man  enters  into 'some  transaction  (say.  for  example,  a 
contract)  either  without  advice,  or  with  the  advice  of  an  in- 
competent attorney. 

'    By  consequence,  he  gets  into  a  scrape. 
;  Finding  himself  in  a  scrape,  he  submits  a  case,  through 
his  attorney,  to  counsel. 

;•.  And,  for  the  fee  to  attorney  and  counsel,  he  has  the  ex- 
quisite, satisfaction  of  learning  with  certainty  that  the  mis- 
chief is  irremediable*  \ 

•     .  -         (  .  •      • 

■^  \v.  V.  I  am  far  from  thinking,  that  the  la#  ever  can  be  so  con- 
densed and  simpliiied,  that  any  considentble  potUon  of  the  eom- 
mnnity  may  know  the  whole  or  much  of  it.  i   ' 

-I'Biit  I!think.that  it  may  be  so  eondensed  and  9im|>lified,  that 
lawyers  may  know  'it :  And  that  at  a  moderate  ^expense,  the  rest 
of  the  community  may  learn  irom  lawyers  beforehand  the  Ic^ 
effect  of  transactions  in  which  they  are  about  to  engage.  . 
*'  v.v.  Not  to  mention  (as  I  shall  sliOw,  when' t  come  to  th^ 
raiumale  of  the  distinetion  b^ween  Law  df  Thingt  and  Law  of 
Piersons)  that  the  law  may  be  so  arranged,  that  4each  of  the  diffe- 
rent classes  of  persons  niayknow  something  of  the  part  of  it 
with  which  they  are  particularly  concerned. 
,  vx.  Forms,  too,  for  the  more  usual  transactions  might  be  made 
put  by  the  legislature.     . 

.  9..V.  Mischief  done  to  the  cause  of  codification,  by  overstating 
the  degree  of  simplicity  which  can  be  given  to  the  law. 
'  Inconsistency  of  Mt.  Behthaln  ahd  others  in  this  respect.  When 
speaking  of  law  in  general,  they  insist  on  the  simplicity  and 
brevity  which  may  be  given  to  the  system :  When  descending  to 
its  particular  parts,  they  insist  on  its  compleiaQr.] 


t , 


The  evil  upon  which  I  am  insisting,  is  certainly  not  pecu- 
liar  to  judiciary  law.  Statute  law  badly  expresised,  and 
made  bit  by  bit|  may  be  just  as  bulky  and  just  as  inacces- 
sible as  law  of  the  opposite  kind.  But  there  is  this  essen- 
tial difference  between  the  kinds  of  law.  The  evil  is  inhe- 
rent in  judiciary  law,  although  it  be  as  well  constructed  as 
judiciary  law  can  be^     But  statute  law  (though  it  often  is 
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bulky  and  obscure)  may  be  compact  and  perspicuous,  if 
constructed  with  care  and  skill. 

[r.r.  Judiciary  law  not  attested  by  authoritative  Aneriinot 
documents,  but  residing  in  the  memory  of  judicial  judicUryUw. 
officers,  or  attested  by  the  disputable  records  of  private  and  un- 
authorized  reporters. 

This  evil,  however,  is  merely  accidental.  Decisions  might  be 
reported  by  authorized  reporters,  and  ttieir  reports  might  be 
made  official  evidence  of  what  fell  from  the  judges.  Examples : 
Year-books.     Lord  Bacon's  proposal.* 

r.v.  Besides,  statute  law  is  not  of  necessity  written,  any  more 
than  it  is  of  necessity  promulged. 

vx.  Monstrous  state  of  things  where  judiciary  law  is  not  re- 
corded and  published  even  by  private  reporters.^r— £z.  Some  of  the 
amaller  German  States.  Thibaut's  '*  Nothwendigkeit.''t — An  ap- 
proach to  this  in  England,  in  some  cases ;  viz.  Practice  of  lower 
and  even  higher  tribunals.     Floating  law  not  reported.] 

Fifthly :  I  am  not  aware  that  there  is  any  ie%t  ^  ^y^  j,^ 
iy  which  the  validity  of  a  rule  made  judicially  ^j^J^^S" 
can  be  ascertained.  '•^• 

Is  it  the  number  of  decisions  in  which  a  rule  has  been  fol- 
lowed, that  makes  it  law  binding  on  future  judges?  Or  is 
it  the  elegantia  of  the  rule  (to  borrow  the  language  of  the 
Roman  lawyers),  or  its  consistency  and  harmony  with  the 
bulk  of  the  legal  system  ?  Or  is  it  the  reputation  of  the 
judge  or  judges  by  whom  the  case  or  cases  introducing  the 
rule  were  decided  ? 

In  the  Roman  law,  the  operation  of  judicial  decisions,  in 
the  way  of  establishing  law,  is  styled  (as  I  have  stated  before) 
''  auctoritas  rerum  perpetuo  similiter  judicatarum."  And, 
looking  at  the  form  of  the  expression,  we  might  infer  that  a 
rule  is  not  binding,  unless  it  has  been  applied  to  the  deci- 
sion of  many  resembling  cases,  or,  at  least,  of  more  cases 

♦  Seean/f,  pp.  206-7. 

f  "  Ueber  die  Nothwendigkeit  eines  allgemeinen  burgeriidien  Beclits 
fur  Deutschland  "  (in  the  "  Civilistische  Abhandlungen,"  and  also  printed 
separately,  Ueidelbeig,  4th  edit.)  This  is  the  book  to  whidi  v.  Savigny's 
"  Vora  Berof "  was  an  answer. 
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than  one.  But,  this  notwithstanding,  there  are  many  rules 
of  law  in  the  Roman  system  which  rest  on  a  single  decision 
of  a  single  tribunal.* 

In  fine,  we  never  can  be  absolutely  certain  (so  far  as  I 
know)  that  any  judiciary  rule  is  good  or  valid  law,  and  will 
certainly  be  followed  by  future  judges  in  cases  resembling 
the  cases  by  which  it  has  been  introduced. 

Here  then  is  a  cause  of  uncertainty  which  seems  to  be 
of  the  essence  o{  judiciary  law.  For  I  am  not  aware  of  any 
contrivance  by  which  the  inconvenience  could  be  obviated. 

It  is  manifestly  not  of  the  essence  of  statute  law.  For 
assuming  that  statute  law  is  wdl  constructed,  and  is  also 
approved  of  by  the  bulk  of  the  community,  it  is  absolutely 
certain  until  it  is  repealed. 

If,  indeed,  it  be  obscure,  or  if  it  be  generally  disliked,  it 
is  not  more  certain  than  judiciary  law.  If  it  be  obscure,  it 
is  not  knowable.  And  if  it  be  generally  disliked,  although 
it  be  perfectly  perspicuous,  it  probably  will  be  abrogated  by 
the  tribimals  at  the  instance  of  public  opinion. 

[v.v.  Murafs  account  of  American  legi8lation.t  An  example  of 
the  impossibility  of  excluding  judiciary  law,  where  legislature  is 
incompetent. 

t^.t^.  Objection  to  the  use  of  the  word  '^  induction,*'  where  the 
law  is  gathered  from  a  single  decision.  I  have  called  it  ''  the 
peculiar  process  of  induction,  etc.''  For  interpretation  .is  itself 
a  process  of  induction.] 

•  Faldc,  p.  19.    See  E|id  of  Leotuie. 

f  It  may  not  be  impertment  to  say  that  the  *  Muni '  here  alluded  to 
is  Achille  Murat,  the  eldest  son  of  the  somewhile  King  of  Naples.  Aiier 
the  &11  of  Bonaparte  he  settled  in  America,  where  he  marrieid  a  grand- 
nieoe  of  Washington  and  becanui  a  practising  advocate  at  the  American 
bar.  In  1S31  be  and  his  wife  resided  for  some  time  in  England  and  fre- 
quently visited  ns.  The  conversation  between  Mr.  Anstin  and  M.  Murat 
fdmost  always  turned  on  law.  It  was  strange  to  hear  the  technical  lan- 
guage of  English  law  fiuniliariy  used  by  a  man  whose  features  reminded 
one  at  eveiy  moment  of  his  <mgia,  and  of  the  widely  di£ferent  destiny 
which  had  seamed  to  await  him.  M.  Murat  afterwards  wrote  a  book  in 
which  the  institution  of  slavery  was  represented  as  indispensable  to  the 
highest  fimon  of  civili^on.    Ut  dio^  w^tca  ^«u%  «^.— ^,  J. 
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Sixthly :  In  consequence  of  the  implication  of  ^^^  .. 
the  ratio  decidendi  with  the  peculiarities  of  the  tiontojiX^ 
decided  case,  the  rule  established  by  the  decision  ^^^ 
(or  the  ratio,  or  the  general  principle  of  the  decision)  is  never 
or  rarely  comprehensive.*  It  is  almost  necessarily  confined 
to  such  future  cases  as  closely  resemble  the  case  actually 
decided :  although  other  cases  more  remotely  resembling, 
may  need  the  care  of  the  legislator.  In  other  words,  the 
rule  is  necessarily  limited  to  a  narrow  species  or  sort,  althougl^ 
ihe^enus  or  kind,  which  includes  that  species  or  sort,  ought 
to  be  provided  for  at  the  same  time  by  one  comprehensive 
law. 

This  is  excellently  explained  by  Sir  Samuel  Romilly,  in 
that  admirable  article  on  (Modification  which  I  ventured  to 
criticize  in  my  last  evening's  discourse. 

The  passage  is  as  follows  : 

''  Not  only  is  the  Judge,  who  at  the  very  moment  when 
he  is  making  law,  is  bound  to  profess  that  it  is  his  province 
only  to  declare  it ;  not  only  is  he  thus  confined  to  technical 
doctrines  and  to  artificial  reasoning, — he  is  further  com- 
pelled to  take  the  narrowest  view  possible  of  every  subject 
on  which  he  legislates.  Tlie  law  he  makes  is  necessarily  re- 
slricted  to  the  particular  case  which  giws  occasion  for  its 
promulgation.  Often  when  he  is  providing  for  that  par- 
ticular case,  or  according  to  the  fiction  of  our  Constitution, 
is  declaring  how  the  ancient  and  long-foi^tten  law  has 
provided  for  it,  he  represents  to  himself  other  cases  which 
probably  may  arise,  though  th^je  is  no  record  of  their  ever 
having  yet  occurred,  which  wilt  as  urgently  call  for  a  re- 
medy, as  that  which  it  is  his  duty  to  decide.  It  would  be 
a  prudent  part  to  provide,  by  one  comprehensive  rule,  as 
well  for  these  possible  events,  as  for  the  actual  case  that  is 


*  Extension  or  restriction  of  the  ratio  deeidettdi  is  possible  i  (but  mnst 
not  be  confounded  with  an  extension  or  restriction  of  the  decision  itself) ; 
or,  rather,  ratio  being  expressed  by  its  introducer  inadequately,  may  be 
extended  or  restricted  (in  expression  and  application)  by  subsequent  judges. 
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in  dispute^  and,  while  terminating  the  existing  litigation,  to 
obviate  and  prevent  all  future  contests.  This,  however,  is, 
to  the  judicial  legislator,  strictly  forbidden ;  and  if,  in  illus- 
trating the  grounds  of  his  judgment,  he  adverts  to  other 
and  analogous  cases,  and  presumes  to  anticipate  how  they 
ahould  be  decided,  he  is  considered  as  exceeding  his  pro- 
vince ;  and  the  opinions  thus  delivered,  are  treated  by  suc- 
ceeding judges  as  extrajudicial,  and  as  entitled  to  no  au- 
thority."* 

[r.r.  Exemplify  by  Jlead  t^*  Brookmiui,  8  T.  R.  151. 

vjv.  HenoCj  exigencies  of  sodety  provided  for  bit  by  bit,  and 
therefore  slowly.  .   . 

V.V.  Hence,  farther.  Immense  volume  of  the  documents  in  which 
the  law  is  recorded.  For  in  lieu  of  one  comprehensive  rule  de- 
termining a  genuM  of  eases,  we  have  many  several  and  narrow 
roles  severally  determining  the:  species  which  that  getau  in- 
dodes*] 

.  And  this  inconvenience  (for  a  reason  which  I  have  noticed 
above)  is  probably  of  the  essence  of  judiciary  law.  So  de- 
licate and  difficult  is  the  task  of  legislation,  that  any  com- 
prehensive rule,  made  in  haste,  and  under  a  pressure  of  busi- 
ness, would  probably  be  ill  adapted  to  meet  the  contemplated 
purpose.  It  is  certain  that  the  most  experienced,  and  the 
most,  learned  and  able  of  our  judges,  have  commonly  ab- 
iltainfid  the  most  scrupulously  from  throwing  out  general 
propositions  which  were  not  as  proximate  as  possible  to  the 
case  awaiting  solution:  Though  (for  the  reasons  which  I 
stated. jn  my  last  lecture,  and  to  which!  shall  revert  imme- 
diately) the  ratio  decidendi  (or  ground  or  principle  of  deci- 
sion) is  necessarily  a  general  position  applying  to  a  class  of 
casies,  and  does  not  concern  exclusively  the  particular  case 
in  question.  I  have  heard  Lord  Eldon  declare  (more, than 
once)  that  nothing  should  provoke  him  to  decide  more  than 
the  decision  of  the  case  in  question  absolutely  required. 

•  Ed.  Bey.  vol.  xxix.  p.  281. 
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[Coiiyenelyy  the  reason  may  be  too  large.  And  hence  the 
necessity  of  narrowing  it  by  distinctions.] 

Seventhly :  wherever  much  of  the  law  is  judi-  a  •erenth 
ciaiy  law,  the  statute  law  which  coexists  with  it,  twntoju'i!^ 
18  imperfect,  unsystematic,  and  bulky,  ^'"^ 

For  the  judiciary  law  is,  as  it  were,  the  nucleus  around 
which  the  statute  law  is  formed.  The  judiciary  law  con- 
tains the  hgal  dictionary,  or  the  definitions  and  expositions 
(in  so  far  as  such  exist)  of  the  leading  technical  terms  of 
the  entire  legal  system.  The  statute  law  is  not  a  whole  of 
itself,  but  is  formed  or  fashioned  on  the  judiciary  law,  and 
tacitly  refers  throughout  to  those  leading  terms  and  princi- 
ciples  which  are  expounded  by  the  judiciary. — And  hence, 
as  I  shall  shew  immediately,  arises  the  greatest  difficulty  in 
the  way  of  codification.  For,  in  order  to  the  exclusion  of 
the  judiciary  law,  and  to  the  making  of  the  code  a  complete 
body  of  law,  the  terms  and  principles  of  the  judiciary  must 
not  be  assumed  tacitly,  but  must  be  defined  and  expounded 
by  the  code  itself :  A  process  which  people  may  think  an 
easy  one — until  they  come  to  try  it. 

Wherever,  therefore,  much  of  the  law  consists  of  judi- 
ciary  law,  the  statute  law  is  not  of  itself  complete,  but  is 
merely  a  partial  and  irregular  supplement  to  that  judiciary 
law  which  is  the  mass  and  bulk  of  the  system.  The  statute 
law  is  not  of  itself  an  edifice,  but  is  roerefy  a  set  of  irre- 
gular or  unsystematic  patches  stuck  from  time  to  time  upon 
the  edifice  reared  by  judges. 

It  is  true  that  a  body  of  statute  law  (though  it  be  not 
stuck  patchwise  on  a  groundwork  of  judiciary  law)  may  be 
irregular  and  bulky. 

This  is  actually  the  case  with  that  portion  of  the  t'russian 
Law  which  has  been  made  from  time  to  time  for  the  pur- 
pose of  amending  the  Code. 

V.  V.  (Explain  its  nature.)* 

•  See  Savigny,  Vom  Beruf,  p.  S9. 
VOIi.  II.  2   B 
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But  the  evil  is  mainly  occasioned  (as  I  shall  shew  immedi- 
ately) by  the  bad  construction  of  the  code  itsdf. 

And  there  is  this  essential  diftbrence  between  a  complete 
body  of  statute  law,  and  a  body  of  statute  law  stuck  patch- 
wise  on  a  groundwork  of  judiciary  law.  The  latter  must 
be  irregular ;  must  be  bulky ;  and  therefore  must  be  difficult 
of  access.  The  latter  may  be  systematic ;  w^  be  compact ; 
and  therefore  may  be  (in  the  language  of  Mr.  Bentham) 
coffnoscible. 

Wherever,  therefore,  much  of  the  law  consists  of  judici- 
ary law,  the  entire  legal  system,  or  the  entire  corpus  juris^  is 
necessarily  a  monstrous  chaos :  partly  consisting  q{  judiciary 
law,  introduced  bit  by  bit,  and  imbedded  in  a  measureless 
heap  of  particular  judicial  decisions,  and  partly  of  legisla- 
tive law  stuck  by  patches  on  the  judiciary  law,  and  im- 
bedded in  a  measureless  heap  of  occasional  and  supplemental 
statutes, 
introducikm       Siucc  such  are  the  monstrous  evils  of  judicial 

to  QllOltlOll  of,.,       a  •%•  r 

oodification.  legislation,  it  would  seem  that  the  expediency  of 
a  Code  (or  of  a  complete  or  exclusive  body  of  statute  law) 
will  hardly  admit  of  a  doubt.  Nor  would  it,  provided  that 
the  chaos  of  judiciary  law,  and  of  the  statute  law  stuck 
patchwise  on  the  judiciary,  could  be  superseded  by  a  yood 
code.  For  when  we  contrast  the  chaos  with  a  positive  code, 
we  must  not  contrast  it  with  the  very  best  of  possible  or 
conceivable  codes,  biit  with  the  code,  which,  under  the  given 
circumstances  of  the  given  community,  would  probably  be 
the  result  of  an  attempt  to  codify. 

Whoever  has  considered  the  difficulty  of  making  a  goo4 
statute,  will  not  think  lightly  of  the  difficulty  of  making  a 
code. 

To  conceive  distinctly  the  general  purpose  of  a  statute, 
to  conceive  distinctly  the  subordinate  provisions  through 
which  its  general  purpose  must  be  accomplished,  and  to  ex- 
press that  general  purpose  and  those  subordinate  provisions 
in  perfectly  adequate  and  not  ambiguous  language,  is  a  bu- 
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810688  of  extreme  delicacy,  and  of  extreme  difficalty,  though 
it  18  frequently  tossed  by  legislators  to  inferior  and  incom- 
petent workmen.  I  will  venture  to  affirm,  that  what  is 
commonly  called  the  technical  part  of  legislation,  is  incom- 
parably more  difficult  than  what  may  be  styled  the  ethical. 
In  other  words,  it  is  far  easier  to  conceive  justly  what  would 
be  useful  law,  than  so  to  construct  that  same  law  that  it 
may  accomplish  the  design  of  the  lawgiver. 

Accordingly,  statutes  made  with  great  deliberation,  and 
by  learned  and  judicious  lawyers,  have  been  expressed  so 
obscurely,  or  have  been  constructed  so  unaptly,  that  deci- 
sions interpreting  the  sense  of  their  provisions,  or  supplying 
and  correcting  their  provisions  ex  ratione  leffis,  have  been 
of  necessity  heaped  upon  them  by  the  Courts  of  Justice. 
Such,  for  example,  is  the  case  with  the  Statute  of  Frauds ; 
which  was  made  by  three  of  the  wisest  lawyers  in  the  reign 
of  Charles  the  Second :  Sir  M.  Hale  (if  I  remember  aright) 
•  being  one  of  them. 

And  here  I  may  remark,  that,  unless  a  statute  be  well 
made,  it  commonly  is  more  uncertain  than  a  rule  of  judi- 
ciary law. 

In  performing  the  process  of  induction  (described  in  my 
last  lecture)  by  which  a  judiciary  rule  is  extracted  from  a 
particular  decision,  the  interpreting  judge  is  not  tied  to  the 
expressions  which  his  legislating  predecessor  has  actually 
employed.  He  may  collect  the  ratio  decidendi  (or  the  ge- 
neral ground  or  principle  which  constitutes  the  rule  that  is 
sought)  from  any  indicia  whatever  which  the  case  or  its 
circumstances  may  afford. 

But  a  judge  who  interprets  or  construes  (in  the  proper 
sense  of  the  word)  a  provision  of  a  statute  law,  is  tied  to 
the  very  expressions  in  which  the  provision  is  given.  And 
looking  at  those  very  expressions,  and  at  the  design  of  the 
provision  and  the  statute,  he  may  find  it  impossible  to  de> 
termine  with  certainty  the  import  of  the  provision.  For  the 
^  expressions  in  which  it  is  conceived  may  seem  to  say  one 
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thing,  whilst  the  particular  scope  of  the  provision,  or  the 
predominant  design  of  the  statute,  may  indicate  a  different 
meaning.  Now  if  he  might  gather  the  meaning  from  any 
fWfcui.(like  the  judge  who  extracts  a  rule  from  a  judicial 
decision)  he  would  find  no  difficulty.  He  would  resort  at 
once  to  the  design  of  the  provision,  or  the  design  of  the 
whole  statute,  and  put  upon  the  terms  of  the  provision 
such  a  construction  as  would  make  the  legislator  consistent 
with  himself/  But  being  obliged  to  attend  p&rtly  to  the 
probable  grammatical  meaning  of  the  very,  terms,  'he  .can 
hardly  decide  with  a  perfect  assiu*ance  that  he  is  ccmstruing 
the  statute  correctly.  ;    '   ' 

Its  very  want  of  a  precise  form,  renders  a  judicial  rule 
(in  spite  of  its  inherent  uncertainty)  less  pncertain  than  :a 
badly  constructed  statute.  ^  :  ;. 

:  It  is  hardly  necessary  to  add,  that  I  limit  the  remark  to 
a  badly  constructed  statute.  For  qo  judicious  or  candid 
man  will  doubt  or  dispute  for  a  moment,  that  a  well-made 
statute  is  incomparably  superior  to  a  rule  of  judiciary  law. 

•  •      •  '  •      '  .      •  -      , 

It  follows  from  what  I  have  premised,  and  will  appear 
clearly  from  the  remainder  of  my  discourse,  that  the  ques- 
tion of  codification  is  a  question  of  time  and  place.  Speak- 
ing in  abstract  (or  without  reference  to  the  circumstances 
of  a  given  community)  there  can  be  no  doubt  that  a  com- 
plete code  is  better  than  a  body  of  judiciary  law :  or  is 
better,  than  a  ^  body  of  law  partly  consisting  of  judiciaiy 
laWi;  and  partly  of -statute  law  stuck  patchwise  on  a  body 
of  judiciary. 

-  But  taldng  the  question  in  concrete  (or  with  a  view,  to 
the  expediency  of  codification  in  this  or  that  community)  a 
doilbt  may  arise.  For  here  we  must  contrast  the  existing 
law  (not  with  the  ieau  ideal  of  possible,  codes,  but)  with 
that  particular  cod6  which  an  attempt  to  codify  would  then 
and. there  engender.  And  that  })articular  and  practical 
question  (as  M.  von  Savigny  has  rightly  judged)  will  turn 
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niainly  on  the  answer  that  must  be  given  to  another :  namely. 
Are  there  men,  then  and  there,  competent  to  the  difficult 
task  of  successful  codification  ?  of  producing  a  code,  which, 
on  the  whole,  would  more  than  compensate  the  evil  that 
roust  necessarily  attend  the  change  ?  The  vast  difficulty 
of  successful  codification,  no  rational  advocate  of  codifica- 
tion will  deny  or  doubt.  Its  impossibility,  none  of  its 
rational  opponents  will  venture  to  affirm. 

Before  I  proceed  to  the  question,  I  beg  leave  to  explain  a 
remark  which  I  made  last  evening. — When  I  said  that  the 
question  of  codification  lay  in  a  narrow  compass,  I  meant, 
that  little  could  be  said  pertinently  about  the  question  in  ab- 
stract. The  question  in  concrete  (or  with  reference  to  a  given 
community  at  a  given  time)  involves,  of  course,  a  considerable 
number  of  particular  considerations :  considerations,  how- 
ever, which  fall  not  within  my  design,  and  to  which,  there- 
fore, I  did  not  advert.  And,  in  order  to  show  the  little 
which  can  be  said  about  the  question  in  abstract,  it  is  ne- 
cessary to  show  the  impertinence  of  almost  all  the  argu- 
ments which  have  been  adduced  by  the  advocates  on  each 
of  the  two  sides.  To  strip  the  question  of  those  imperti- 
nent arguments,  and  to  show  how  little  can  be  said  about 
it  in  a  pertinent  manner,  is  therefore  a  task  of  considerable 
length,  although  the  pertinent  considerations  occupy  a  nar- 
row space. 

In  my  opinion,  a  mere  statement  of  the  evils  inherent  in 
judiciary  law,  is  amply  sufficient  to  demonstrate  (consider- 
ing the  question  in  abstract)  that  codification  is  expedient 

In  considering,  therefore,  the  question  of  codification,  (to 
which  I  now  proceed,)  I  shall  merely  show  the  futility  of  the 
leading  or  principal  arguments  which  are  advanced  against 
codification  considered  generally  or  in  abstract  A  consi- 
-deratioH  of  its  expediency  here  or  there,  would  involve  par- 
ticular considerations  beside  the  scope  of  my  Course,  and 
surpassing  the  space  and  time  which  I  can  afibrd  to  assign 
to  the  subject. 
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Before  I  advert  to  those  arguments,  I  would  briefly  in- 
terpose the  following  remarks : — 

In  speaking  of  the  advantages  and  disadvantages  of  sta- 
tute and  judiciary  law.  I  advert  to  the  form  and  not  to  the 
matter.  It  is  clear  that  these  considerations  are  completely 
distinct.  It  is  clear  that  judiciary  law  of  which  the  pur- 
poses are  beneficent,  may  produce  all  the  evils  on  which  I 
have  insisted.  It  is  clear  that  statute  law,  well  arranged 
and  expressed,  may  aim  at  pernicious  ends. 

In  like  manner,  codification  does  not  involve  any  innova- 
tion on  the  matter  of  the  existing  law.  It  is  clear  that  the 
Law  of  England  might  change  its  shape  completely,  although 
the  rights  and  duties  which  it  confers  and  imposes,  remained 
substantially,  the  same.  In  treating  of  codification,  I  con- 
sider law  firom  its  merely  technical  side,  or  with  a  view  to 
the  consequences,  good  or  evil,  of  arrangement  and  expres- 
sion.* 

[v.  V.  These  distinct  ideas  are  often  confounded.] 

Kni  lending  The  currcut  objection  to  codification,  is  the 
eSiitotiimi  necessary  incompleteness  of  a  code.  It  is  said 
that  the  individual  cases  which  may  arise  in  fact  or  practice, 
are  infinite :  and  that,  therefore,  they  cannot  be  antidpated, 
and  provided  for,  by  a  body  of  general  rules.  ^  The  objec- 
tion (as  applied  to  statute  law  generally)  is  thus  put  by  Lord 
Mansfield  in  the  case  of  Omychund  and  Barker.  [He  was 
then  Solicitor-General.]  ''  Cases  of  law  depend  upon  occa- 
sions which  give  rise  to  them.  Ail  occasions  do  not  arise 
at  once.  A  statute  very  seldom  can  take  in  all  cases.  Thd:e- 
fore  the  common  law  that  works  itself  pure  by  rules  drawn 
from  the  fountains  of  justice,  is  superior  to  an  act  of  par- 
liament.'' 

My  fmswer  to  this  objection  is,  that  it  is  equally  applica- 
ble to  all  law :  and  that  it  implies  in  the  partisans  of  judi- 
ciary law,  (who  are  pleased  to  insist  upon  it,)  a  profound 

•  Vom  Bernf,  pp.  18,  47. 
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ignorance,  or  a  complete  forgetfulness,  of  the  nature  of  the 
law  which  is  established  by  judicial  decisions. 

Judiciai*y  law  consists  of  rtdcs,  or  it  is  merely  a  heap  of 
particular  decisions  inapplicable  to  the  solution  of  future 
cases.  On  the  last  supposition,  it  is  not  law  at  all:  And  the 
judges,  who  apply  decided  cases  to  the  resolution  of  other 
cases,  are  not  resolving  the  latter  by  any  determinate  law, 
but  are  deciding  them  arbitrarily. 

The  truth,  however,  is,  as  I  showed  in  my  last  lecture, 
that  the  general  grounds  or  principles  of  judicial  decisions 
are  as  completely  Law  as  statute  law  itself,  though  they  differ 
considerably  from  statutes  in  the  manner  and  form  of  ex- 
pression. And  being  law,  it  is  clear  that  they  are  liable  to 
the  very  imperfection  which  is  objected  to  statute  law.  Be 
the  law  statute  or  judiciary,  it  cannot  anticipate  all  the  cases 
which  may  possibly  arise  in  practice. 

The  objection  implies,  that  all  judicial  decisions  which 
are  not  applications  of  statutes  are  merely  arbitrary.  It 
therefore  involves  a  double  mistake.  It  mistakes  the  nature 
of  judiciary  law,  and  it  confounds  law  with  the  arbitriwn  of 
the  judge.  Deciding  arbitrarily,  the  judge  no  doubt  may 
provide  for  all  possible  cases.  But  whether  providing  for 
them  thus  be  providing  for  them  by  law,  I  leave  it  to  the 
judicious  to  consider. 

If  law,  as  reduced  into  a  code,  would  be  incomplete,  so  is 
it  incomplete  as  not  so  reduced.  For  codification  is  the 
re-expression  of  existing  law.  It  is  true,  that  the  code  might 
be  incomplete,  owing  to  an  oversight  of  redactors.  But  this 
is  an  objection  to  codification  in  particular. 

The  objection  as  put  by  Portal  is,  one  of  the  redactors  of 
the  French  Code,*  proves  that  there  can  be  no  law,  or  that 
every  decision  is  arbitrary.  For  if  the  provision  of  a  given 
statute  will  not  apply  to  any  given  case,  the  ratio  decidendi 
of  a  given  judicial  decision  will  not  apply  to  the  solution  of 
future  cases. 

^  Vom  Benif,  pp.  73,  74.     Sfc  end  of  Lecture. 
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\  i Hugo's  objection*  proceeds  on  the  mistake  of  supposing 
that  a  Code  must  provide  for  every  possible  concrete  case. 
But  this  (as  I  have  shown  already)  is  what  no  law  (statute 
or  written)  can  possibly  accomplish.  It  would  be  endless. ' 
His  objection  is,  that  if  a  body  of  law  affected  to  provide 
for  every  possible  question,  its  provisions  would  be  so  nu- 
{nerous  that  no  judge  could  embrace  them :  And  as  to  the 
cases  which  it  left  undecided  (which  would  necessarily  be 
numerous)  the  conflicting  analogies  presented  by  those  cases 
would  be  in  exact  proportion  to  the  number  and  minute- 
ness of  its  provisions.  '  •  ; 
.  As  to  tluB  first  .part  of  the  objection,  it  is  necessary  to 
[:  provide  a  priori  for  cases  to  arise  in  future,  or  to  leave  such 
^;  .  cases. to  the  mere : drbitrium  of  the  judge.  .  And  I  would 
aubmit,  that  you  do. not  obviate  the  incompleteness  inhe* 
rent  in  statute  law  dy  maJAiuf  no  law.  -  ;  \  .  ?  /  ^  t 
r- ■'•'  f!  The  second  objection  is  founded  on  the  supposition  that 
the  provisions  of  a  code  are  more  minute  and  numerous 
than  the  rules  embraced  by  a  system  of  judiciary  law :  that 
the.niore  minute  and  numerous  the  rules,  the  more  likely 
it  is  that  they  will  (conflict ;  and,  that^  in  trying  to  apply 

the  .law  to  a  given  case,  a  conflict  of  opposite  rules  will 

•  «       •         " 

ariSv.  ... 

■.••■* 

Novir  it  seems  to  me  that  this  is  the  reverse  of  the  truth, 

:,.  .\,       r  Ac|  I  have  shown  above,  a  rule  made  by  judicial  decision 

is  almost  necessarily  narrow :  i  whilst  statute  laws  may  be 

made  comprehensively,  and^may  embrace  a  whole  genus  of 

^: :  eases,  instead  of.  embracing  only  one  of  the  species  whidi 

4^  itcontains.        ,  :'    /:  ;      ^    i..  \  .^    ;  •    ;     j^^fM.    a 

V;  And  #hich/ 1  .would ,  ask,  is.  the  most  likely  to  be  buOgr 

•  and  inqonnstent :  A  system  of  rules  formed  together,>an'd 

made  on.  a  comprehensive:  survey  jof  the  whole  fiield  of  law  ? 

OT. a  coMffefiea ,o(  decisions  made  one  at  a,time,  aiid  in  the 

Jiuny. of  judicial  business?  : ...  -^*^::.  .  ^,  ?:  ;> 

Kepetition  and  inconsistency  are  far  more  likely^  "where 

•  Yom  Benif,  pp.  SS^  S4.^  -  Bee  endvOf 


JtRISFKUDENCK.  377 

rules  are  formed  one  by  one,  (and,  perhaps,  without  concert, 
by  many  distinct  tribunals,)  than  where  all  are  made  at  once 
by  a  single  individual  or  body,  who  are  trying  to  embrace 
the  whole  field  of  law,  and  so  to  construct  every  rule  as  that 
it  may  harmonize  with  the  rest. 

And  here  I  would  make  a  remark  which  the  objection  in 
question  suggests,  and  which  to  my  understanding,  is  quite 
conclusive. 

Rules  of  judiciary  law  are  not  decided  cases,  but  the  gene- 
ral grounds  or  principles  (or  the  rationea  decidendi)  whereon 
the  cases  are  decided.  Now,  by  the  practical  admission  of 
those  who  apply  these  grounds  or  principles,  they  may  be 
codified,  or  turned  into  statute  laws.  For  what  is  that  pro- 
cess of  induction  by  which  the  principle  is  gathered  before 
it  is  applied,  but  this  very  process  of  codifying  such  princi- 
pies,  performed  on  a  particular  occasion,  and  performed  on 
a  small  scale  ?  If  it  be  possible  to  extract  from  a  case,  or 
from  a  few  cases,  the  ratio  decidendi,  or  general  principle  of 
decision,  it  is  possible  to  extract  from  all  decided  cases  their 
respective  grounds  of  decisions,  and  to  turn  them  into  a 
body  of  law,  abstract  in  its  form,  and  therefore  compact  and 
accessible. 

Assuming  that  judiciary  law  is  really  law,  it  clearly  may 
be  codified. 

Reverting  to  the  objection,  I  admit  that  no  code  cau  be 
complete  or  perfect.  But  it  may  be  less  incomplete  than 
judge-made  law,  and  (if  well  constructed)  free  from  the 
great  defects  which  I  have  pointed  out  in  the  latter.  It 
iniiy  be  brief,  compact,  systematic,  and  therefore  knowable 
as  far  as  it  goes. 

[Besides;  Devices  for  roeuding  defects,  and  keeping  down  growth 
of  judge-made  law  :  working  it  in. 

Neglect  of  this  by  French  and  Prussian  legislators. 
Provision  of  Prussian  Code.] 
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Notes. 

InnoTations  on  the  matter  of  the  existing  law  have  no  neces- 
sary connection  with  codification. — Marginal  note  in  Saviffnjf, 
Vam  Bern/,  p.  18. 


^  ,  Portalis'  objection^  as  cited  by  Savigny,  is  this :  '  On  sait  que 

^^v  jamais,  ou  presqne  jamais,  dans  ancun  proc^  on  ne  pent  citer  nn 

\^-^  teste  bieu  dair  et  bien  pr&ns  de  lois,  en  sorte  que  ce  n'est  jamais 

que  par  le  bon  sens  et  par  r^uit^  que  Ton  peut  d^der.' 
{• .  This  goes  to  prove  that  there  can  be  no  law^p  no  rule  of  con- 
duct; that  every  decision  must  be  arbitrary. — Marginal  note, 
Vom  Beruf,  pp.  78,  74. 


.  Hugo^s  objection,  as  dted  by  Savigny,  is  as  follows :  **  Wenn 
fdle.Bechtsfingen  von  oben  hefab  entschieden  werden  sbllten,  so 
w&rde  es  solcher  Entscheidungen  so  viele  geben,  dass  es  kaum 
Inoglich  ware,  sie  alle  su  kennen ;  und  fur  die  unentschiedenen 

):^   :  TSUe,  deren  Jioch  immer  genug  iibrig  blieben,  ^be  es  nur  urn 

i-v  SO  mehr  widersprediende  Analogien.'* 

.  Which  is  the  most  likely  to  abound  with '^  competing  ana- 
logies''? A  system  of  decisions  formed  at  once,  and  resting 
iipon  a  comprehensive  survey  of  the  whole  field  of  Law?  Or  a 
congeries  of  decisions  made  at  one  time,  and  in  the  hurrjr  of  ju- 
dicial business?  •  And  observe,  this  last  objection  applies  to  cus- 
'  tomary  as  well  as  to  (strictly  so  called)  jurisprudential  or  judicial 
i, .  law;  ibr  though  custom  may  exist  independently  of  decisions,  it 
only,  becomes  law  in  ad  &r  as  it  is  recognised  by  the  tribunals. 
And  observe  further,  that  all  the  objections  which  may  be  urged 
against  codification^  ^V^l  ui  a  higher  degree  to  private  and  un- 
authorised esposition. — Marginal  note,  Vom  Berttf,  pp.  24,  25. 
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This  Lecture  is  wanting. 
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On  the  first  examination  of  Mr.  Austin's  mannscripts^  I  found 
this  Lecture  wanting.  From  that  time  to  this  I  have  cherished 
the  hope  that^  in  the  mass  of  loose  papers^  I  might  find,  if  not 
the  whole  Lecture^  at  least  fragments  of  it^  or  indications  of 
sources  firom  whence  the  chasm  might  (imperfectly)  be  filled. 

This  hope  I  am  rductantly  compelled  to  abandon.  After  the 
most  minute  search^  I  can  find  no  trace  or  fragment  of  the  miss- 
ing Lecture^  nor  even  any  of  those  suggestive  notes  which  served 
the  Author  as  text  for  vivd  voce  ex)X)sition;  many  examples  of 
which  are  found  in  this  volume.  After  careful  examination,  I 
have  como  to  the  conclusion  that  there  is  nothing  which  would, 
iaany  degree,  supply  the  deficiency. 

As  to  the  cause  or  manner  of  the  disappearance  of  this  Lecture, 
I  can  form  no  conjecture.  There  are  sufficient  indications  from 
dates,  etc,  that  it  existed,  and  was  delivered  in  the  regular  course. 
Indeed,  the  suminary  or  recapitulation  with  which  the  next 
Lecture  opens,  affords  evidence  of  the  value  and  completeness  of 
that  which  is  unhappily  lost. 

I  can  hardly  hope  that  any  member  of  Mr.  Austin's  class  still 
possesses  notes  of  his  course.     But  if  any  such  memoranda  are  in 
existence,  I  should  esteem  myself  under  a  great  obligation  to  any 
^:.  gentleman  who  would  permit  me  to  see  them. 

I  take  this  opportunity  of  correcting  an  error  in  the  new  edi- 
tion of  die  first  volume  of  this  work. — (''  Province  of  Jurispru- 
dence,'' Outline,  p.  Ixxi.)     The  lecture  referred  to  in  the  note  is 
the  missing  one,  and  should  have  been  numbered  XL.,  instead  of 
^:  -  XLn.    Or  rather,  the  note  should  not  have  been  printed. 

■i'-'  S.  A. 
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LECTURE  XLI. 

In  my  last  lecture,  I  endeavoured  to  explain  the  import  ot 
the  distinction  between  the  Law  of  Persons  and  the  Law 
of  Things. 

Endeavouring  to  explain  the  import  of  the  distinction,  I 
stated  the  meanings  of  the  obscure  and  obscuring  expres-^ 
sions  ''jus  personarum"  and  ''jus  rerum:''  or  (in  the  langoage 
of  the  classic^  Roman  jurists)  "jus  ad  personas  pertinens^ 
et  jus  ad  res  pertinens."  And  I  also  stated  the  import  of 
the  distinction,  as  it  was  conceived  in  general  by  those  who 
devised  it :  namely,  the  same  Classical  Jurists,  in  their  ele* 
mentary  or  institutional  treatises. 

Having  explained  the  import  of  the  distinction,  and 
cleared  up  the  terms  in  which  it  is  usually  expressed,  I  pro- 
ceeded to  illustrate  its  nature,  by  showing  its  purposes  and 
uses.  I  showed  that  the  distinction  is  purely  arbitrary :  or 
that  the  distinction  was  devised  by  its  authors,  to  facilitate 
the  arrangement  and  exposition  of  the  corpus  Juris,  or  entire 
body  or  system  of  positive  law.  I  showed  that  the  arrange- 
ments which  are  built  on  the  distinction,  (or  which  might 
be  built  on  the  distinction,)  are  probably  the  most  common 
dious  of  which  the  carpus  Juris  will  admit.  And  I  shortly 
contrasted  the  arrangements  which  are  built  on  this  dis- 
tinction, with  certain  possible  arrangements  founded  on 
other  principles.  ' 

• .  The  Law  of  Persons  being  the  Law  of  Status,  and  the 
Law  of  Things  being  tie  Law  minus  the  Law  of  Status,  it 
is  clear  that  the  distinction  between  the  Law  of  Persons 
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and  the  Law  of  Things,  turns  upon  the  notion  of  Status  or 
Condition,  or  upon  the  notion  of  person  as  meaning  status 
or  condition.  The  sets  of  rights  or  duties,  capacities  or  in- 
capacities,  which  are  deemed  status,  conditions,  or  persons, 
are  detached  from  the  bulk  of  the  legal  system,  and  placed 
in  a  peculiar  department  styled  the  Law  of  Persons :  Or 
certain  sets  of  rights,  etc.  are  detached  from  the  bulk  of  the 
legal  system,  and  placed  in  that  peculiar  department,  and 
4'>^  are  styled  therefore  status,  conditions,  or  persons.    And  the 

^iN  ,  bulk  of  the  legal  system,  minus  these  status  or  conditions,  is 

distinguished  by  the  name  of  **  the  Law  of  Things'"  from 
that  peculiar  department  to  which  conditions  are. banished. 
•  *'  I  have  remarked ''  (says  Mr.  Von  Savigny,  in  the  trea- 
tise on  which  I  commented  the  other  evening,)  ''  that  the 
ideas  of  jus  in  rem  et  jus  in  personam  (or  .dominium  et  06^ 
^;-  fyatio).ate,  in  the  Roman  Law,  iall-pervading;  'uderalU 

^nffrei/end.'^  And  the  isame  remark  will  apply  to  the  idea 
ot status:  for  on  the  idea  of  status,  the  distinction  between 
thd  Lliw  of  Persons  and  the  Law- of  Things  is  founded.''  ^ 
Accordingly,  I  endeavoured,  in  my  last  lecture,  to  deter* 
mine  the  notion  of  status.  Or  (rather)  I  endeavoured  to 
shew,  that  the  notion  cannot  be  determined  with  a  close  ap- 
proach to  precision :  that  certain  sets  of  rights  or  duties,  or 
capacities  or  incapacities,  are,  for  the  sake  of  commodious 
arrangement,  detached  from  the  body  of  the  law,  and  placed 
in  a;  pecdliar  depaftment :  and  that  to  those  sets  of  rights, 
etc.,  which'for  the  aake  rof  arrangement  and  exposition  it  is 
found  convenient  thus  to  detach;  the  liame  of  status  is  ap« 
plied,  or  is  more  partictdarly  applied.  ;i 

I  now  win  examine  certain  definitions  o(  status. 
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with  certain  definitions  of  the  distinction  fomided 

on  the  idea  of  status,  which,  in  my  opinion, \are 

^"  ^^duld  oa    thoro  ughly  erroneous,  and  have  engendered  much 

tUC^^  ^  of  the  obscurity  wherein  the  idea  and  the  distinc- 

Hj^mtaaZiu  Uon  are  involved.  i. 

^  '^  •  • . .  wie  wi^tig^'iind  abenU'eiiigKifeml  im  romischen  Bedite  dit 
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According  to  a  definition  of  status,  which  now  (I  think)  is 
exploded,  but  which  was  formerly  current  with  modern  civi- 
lians, "Status  est  qualitas,  cujus  ratione  homines  diverso  jure 
utuntur."  "  Exempli  gratia,"  (adds  Hehieccius,)  "  alio  jure 
utitur  liber  homo;  alio,  servus;  alio,  civis;  alio,  peregrinus."* 

Now  a  given  person  bears  a  given  condition,  (or,  in  other 
words,  belongs  to  a  given  class,)  by  virtue  of  the  rights  or 
duties,  the  capacities  or  incapacities,  which  are  peculiar  to 
persons  of  that  given  kind  or  sort.  Those  rights  or  duties, 
capacities  or  incapacities,  are  the  condition  or  status  with 
which  the  person  is  clothed.  They  are  considered  as  forming 
a  complex  whole :  And,  as  forming  a  complex  whole,  they 
are  said  to  constitute  a  status  which  the  person  occupies,  or 
a  condition,  character,  or  person,  which  the  person  bears. 

But,  according  to  the  definition  which  I  now  am  con- 
sidering, the  rights  or  duties,  capacities  or  incapacities,  are 
not  themselves  the  status :  but  the  status  is  a  quality  wbicfi 
lies  or  inheres  in  the  given  person,  and  of  which  the  rights 
or  duties,  capacities  or  incapacities,  are  merely  products  or 
consequences. 

The  definition  (it  is  manifest)  is  merely  a  case  of  the 
once  current  jargon  about  occult  qualities.  Wherever  phe- 
nomena were  connected  in  the  way  of  cause  and  effect,  (or 
of  customary  antecedence  and  sequence,  or  customary  co- 
existence,) it  was  usual  to  impute  the  so-called  effect,  (not 
to  the  customary  antecedent,,  or  to  the  customary  coexist- 
ent,) but  to  an  occult  quality,  or  occult  property,  which 
was  supposed  to  intervene  in  the  business  of  causation. 

bochst  bestimmie  Begriffe  von  dinglichen  Rechten  und  Obligationen  sind. 
Dasselbe  gilt  Tom  BegrifT  dcs  SUitus.  Hier  nun  liegt  die  Unterecheidung 
Ton  Peraonenrechten  und  Sachenrecbten  sum  Orunde." — Fom  Beruf, 
p.  98. 

*  "  Homo  ei  permma  grammatice  sunt  Bynonyma,  at  juridioe  differunt. 
Omnis  quidem  persona  homo  est,  sed  non  oninis  homo  est  persona.  Jlomo 
aij  quicumque  habet  mentem  ratione  prseditam  in  corpore  humano :  ait 
penona  est  homo  cum  statu  suo  consideratus.  Qui  ilaque  statam  noil 
habet,  is  nee  est  persona." — Heineeeii  ReeiiaUone9,  lib.  i.  tit.  8. 
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For  example :  In  the  case  of  volition  followed  by  action 
or  forbearance,  (which  I  analysed  in  a  former  lecture,)  the 
antecedent  desire  or  aversion,  with  the  consequent  action  or 
forbearance,  are  really  the  only  entities.  But,  this  not- 
withstanding,  a  certain  entity  styled  the  will,  (or  a  certain 
willing  will)  is  supposed  to  be  the  cause  of  the  desire  or 
aversion  which  is  truly  the  cause  or  antecedent  of  the  con- 
sequent action  or  forbearance. 

,  In  the  case  of  a  condition  or  status^  the  occult  quality 
(if  it  mean  anything)  is  the  fact  or  event  from  which  the 
condition  arises :  that  is  to  say,  through  or  by  which,  or 
ratione  etif  us,  the  party  bears  the  rights,  or  is  subject  to  the 
duties,  of  which  the  condition  ia  composed.  In  the  case,  for 
example,  of  the  correlating  conditions  which  are  borne  by 
husband  and  wife,  the  occult  quality  (if  it  mean  anything) 
is  the  fact  of  the  marriage :  For  through  or  in  consequence 
of  the  marriage  (or  ratione  ejus)  the  parties  to  the  marriage 
contract  **  diverso  jure  utuntur/'  that  is  to  say,  they  are 
clothed  with  the  rights  and  capacities,  and  subjected  to  the 
duties  and  incapacities,  which  distinguish  husbands  and 
wives  from  persons  of  other  classes,  or  which  constitute  the 
status  or  conditions  borne  by  husbands  and  wives. 
'  But,  not  content  with  this  homely  account  of  the  matter, 
the  scholastic  jurists  imagined  a  fictitious  entity  intervening 
between  the  condition  and  the  fact  engendering  the  condi- 
tion :  **  qualitas  ratione  cujus  homo  diverse  jure  utitur :" 
an  occult  quality  inhering  in  the  given  person;  by  virtue 
whereof  he  is  clothed  with  distinguishing  rights,  or  is  sub- 
jected to  distinguishing  duties.  And  to  this  fictitious 
entity,  (and  not  to  those  rights  or  duties,  or  to  the  fact 
which  begets  them,)  these  scholastic  jurists  gave  the  name 
of  status. 

Before  I  *disroiss  the  definition  which  I  am  now  consider- 
ing,! will  remark  that  the  qualitas  in  question  (assuming 
its  existence)  will  not  distinguish  a  «/a/i»  or  condition  from 
another  .set  or  ooU^ion  of  rights  or  duties.     If  the  rights. 
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or  duties  which  constitute  a  status  or  condition  spring  from., 
an  occult  quality  lying  in  the  person  who  bears  it,  every 
right  or  duty  must  spring  from  a  similar  quality  in  the  per- 
son who  is  clothed  with  the  right,  or  on  whom  the  duty  is 
incumbent.  For  example  :  An  estate  in  fee-simple,  or  an 
estate  for  life  or  years,  is  not  the  eflFect  or  consequence  of 
the  descent  from'  the  deceased  ancestor,  or  of  the  convey- 
ance or  demise.  It  is  clearly  the  effect  or  consequence  of  a 
certain  occult  quality  which  lies  in  the  tenant  in  fee  or  the 
tenant  for  life  or  years.  It  springs  from  an  estate-in-fee- 
giving  quality,  or  an  estate-for-life-or-an-estate-for-years- 
giving  quality,  which -resides  in  the  party  who  is  clothed 
with  the  right  or  interest.  As  (in  the  scholastic  philosophy) 
a  house  was  burnt  by  fire,  or  a  block  split  by  a  wedge, 
through  a  certain  house-burning  quality,  or  a  certain  block- 
splitting  quality,  which  inhered  in  the  fire  or  the  wedge. 
It  is  pertinently  asked  by  Mr.  Thibaut,  (who,  with  his  usual 
perspicacity,  detects  the  absurdity  of  the  definition,)  wherein 
the  inlying  quality  of  a  husband  or  guardian  can  consist, 
unless  it  consists  in  the  fact  of  the  marriage,  or  in  the  ac- 
ceptance by  the  guardian  of  the  proffered  wardship  ?*  And 
if  the  marriage  or  acceptance  constitute  an  occult  quality 
inhering  or  lying  in  the  husband  or  guardian,  must  not  a 
similar  quality  reside  in  every  party,  who,  by  a  contract,  or 
by  any  other  fact,  acquires  any  right,  or  is  subjected  to  any 

duty. 

The  supposition  that  a  status  is  a  quality  inhering  in  the 
party  who  bears  it,  has  every  fault  which  can  possibly  be- 
long to  a  figment:     It  is  merely  a  figment,  or  gratuitous 

•  Der  Begriff  vom  Statu  (s.  9.)  ist  bo  vag,  dass  cr  alien  Unterschied 
zfnst^'aiju9per9onarum  und  rerum  aufhebt.  Wodurek  enUUht  die  QMa- 
lilal,  daujemand  Tutor,  Magintrat,  oder  Ekemann  ist  ?  Doch  darch  nichta 
anders,  als  dadurch,  dass  er  die  Wurde  und  Tutel  ubernimmt,  und  die  Ehe 
adiliest.  Ist  diess  mehr  in  der  Person  liegende  Qualitat,  als  wenn  ich 
mich  durch  einen  Veitrag  anheischig  mache,  ein  Mandat  £u  ubemehmen, 
als  wenn  ich  erklire,  ein  Erbschaft  haben  £u  wollen,  u.  s.  w.  ? — Tkibaui^ 
Fenueke,  vol.  ii.  p.  19. 
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suppodtioQ :  And,  admitting  it,  it  wiU  not  serve  to  charac- 
terize the  object,  for  the  purpose  of  distinguishing  which  the 
fictitious  quality  was  devised. 

It  is  remarkable  that  Mr.  Bentham  (who  has  cleared  the 
.  moral  sciences  firom  such  heaps  of  perilous  trash)  adopts 
this  occult  quality  under  a  different  name.  In  the  chapter 
in  the  Traites  de  Legitiatum^  which  treats  of  ^taU  (or  of 
%tatus  or  condition^)  he  defines  a  9tatM9  thus :  /'  Un  etat 
domestique  ou  civijl  n'est  qiiune  base  ideale,  autour  de 
laquelle  se  rangent  des  drcHts  et  des  devoirs,  et  quelquefois 
des  incapacity.''* 

Now  this  6ase  ideale  (which  is  distinct  from  the  rights  or 
duties  constituting  the  condition,  and  also  firom  the  fact  or 
event  by  which  the  condition  is  engendered)  is. clearly , the 
fictitious  quality  (expressed  in  anoliher  shape,)  which,  accord- 
ing  to.  the  scholastic  jurists,  forms  the  status. 

And  the  error  is  the  morel  remarkable,  inasmuchi.as  Mr« 
Bentham,  in  the  next  sentence  but  one,  tells  us,  with  per- 
fect correctness,  that  **  connottre  un  etat,  c'est  connoitre. 
s^parement  les  droits  et  les  devoirs  qui  y  sont  reunis  :**  im- 

y.>  plying  that  a  statits  or  condition  is  nothing  fictitious  or 

ideal,  but  a  lot  of  rights  or  duties  marked  by  a  collective^ 

}^.  .  name,  and  bound  by  that  name  into  a  complex  aggregate. 
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I  will  briefly  remark,  before  I  proceed  to  the  next  t<^ic, 
that  the  status  consists  of  the  peculiar  rtgiAts  or  duties  (or 
the  peculiar  capacities  at  incapacities,)  and  not  of  the  /act 
or  ^?ent  which  is  mediately  or  inunediately  their  l^al  cause 
or  antecedent.  For  example :  The  peculiar  rights  and 
duties  of  husband  and  wife,  and  not  the  marriage  from 
which  they  arise,  constitute  the  correlating  conditions  borne 
by  the  two  parties. 

*  JSfMiz  A  eoIIeeCite  name  toir  iht  actual  and  possible  ligliia  and obH- 
gatioDs  of  aome^gfifen  person,  and  foraooh  incspadtiea  and  ezemptiona  as 
he  maj  lie  under  or  ts^.—^Mar^al  NaU  t»  BetUkam^  JVmiA,  afe., 
vol.  i  p.  294. 
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The  absurd  definitions  of  status  which  I  have  examined; 
probably  arose  from  neglect  of  the  very  obvious  truth  which 
I  now  have  suggested. 

Through  an  ellipsis  (or  an  abridged  form  of  expression) 
we  ascribe  the  rights  or  duties  which  constitute  a  status,  (not 
to  the  fact  or  event  which  engendered  the  stattis,  but)  to  the 
very  status  of  which  they  are  constituent  elements.  We 
talk,  for  example,  of  an  action  ex  statu,  or  of  a  right 
of  action  founded  on  a  status ;  meaning  in  truth  (if  we 
speak  with  a  determinate  meaning)  a  right  of  action  arising 
from  the  fact  by  which  the  statm  was  begotten.  For  the 
right  of  action  being  parcel  of  the  status,  is  not  the  legal 
consequence  of  the  status  itself,  but  (with  the  rest  of  the 
status  of  which  it  is  parcel,)  is  the  legal  consequence  of  the 
fact  from  which  the  status  arises. 

The  authors,  therefore,  of  the  absurd  definitions  in  ques- 
tion, naturally  reasoned  thus :  ''  The  fact  or  event  from  which 
9L  status  arises,  is  not  the  status  itself.  Nor  is  status,  conditio 
or  persona,  a  collective  name  for  an  aggregate  of  rights  or 
duties :  inasmuch  as  rights  or  duties  are  styled  ''ex  statu,*'  or 
are  said  to  be  consequences  of  status.  Consequently,  there 
must  be  a  tertium  quid,  (distinct  from  the  fact,  on  the  one 
hand;  and  from  the  rights  or  duties,  on  the  other,)  of 
which  those  rights  or  duties  are  products  or  eflects.  But 
what  is  that  tertium  quid?  Why  clearly,  an  occult  quality 
lying  or  inhering  in  the  person  by  whom  the  status  or  per- 
son  is  said  to  be  borne  or  sustained." 
« I  will  also  remark,  before  I  proceed  to  the  next  topic,  that 
the  rights  or  duties  which  are  constituent  elements  of  a  status, 
are  of  two  kinds.  P.  Those  which  arise  solely  from  the  very 
fact  or  event  by  which  the  party  was  invested  with  the  con- 
dition. 2^  Those  which  arise  from  that  fact  or  event  coupled 
with  another  and  a  subordinate  fact  or  event.  For  example : 
The  right  of  the  husband  or  wife  to  the  consortium  or  com- 
pany of  the  other,  (either  against  the  other,  or  against  third 
persons  or  strangers,)  is  a  right  which  arises  solely  from  the 

2  c  *l 
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mere  fact  of  the  marriage.  But  a  right  or  interest  <tf  either  iu 
goods  or  land  acquired  by  the  other,  is  the  joint  result  of  the 
causa  or  fact  by  which  the  goods  or  land  were  acquired, 
and  of  the  marriage  itself.  From  that  acquisitive  fact,  the 
right  of  the  husband  or  wife  in  the  goods  or  land,  arises : 
By  virtue  of  the  marriage,  that  right  or  interest  is  so  modi- 
fied, that  a  right  or  interest  in  the  same  subject  accrues  to 
the  other  of  the  two  parties. 

Rights  or  duties  which  arise  solely  from  the  &ct  engen- 
dering the  condition,  are  said  to  arise  ew  statu  immediate. 
Those  which  arise  from  the  fact  engendering  the  condition 
coupled  with  another  and  subordinate  fact,  are  said  to  arise 
ex  statu  medial.  The  latter  are  also  said  to  arise  fix>m  those 
capacities  or  abilities  which  are  immediate  consequences  of 
the  fact  engendering  the  condition.  For:without  the  in- 
tervention of  the  particular  and  subordinate  fact,  the  fact 
engendering  the  condition  does  not  engender  the  particular 
right  or  duty :  It  merely  engenders  a  capacity  or  ability  to 
take  or  incur  a  right  or  duty  of  the  kind,  in  case  a  particular 
or. subordinate  fact  of  the  kind  shall  happen  to  intervene. 
For  example :  By  the  marriage,  the  husband  (according  to 
the  law  of  England)  is  clothed  with  a  capacity  or  ability 
to  acquire  choses  in  action  belonging  to  the  wife.  But, 
in  order  that  he  xnSj  really  acquire,  in  pursuance  of  that 
capacity  or  ability,  two  particular  facts,  subordinate  to  the 
fact  of  the  marriage,  must  necessarily  intervene :  namely, 
the  acquisition  by  the  wife  of  a  chose  in  action,  and  the  re- 
duction into  possession  by  the  husband  of  that  same  chose 
in  action. 

.Bights  which  arise  solely  from  the  fact  engendering  a 
condition,  (or  rights  which  arise  ex  statu  immediate^  are 
closely  analogous  (as  I  shall  show  in  my  next  lecture)  to  the 
rights  which  are  styled  by  Blackstone  ''  absolute  rights, 
and  which  are  styled  commonly  ''  natural  or  innate  rights. 

The  only  difference  between  them  is  this :  The  former  are 
rights  which  arise  solely  from  the  fact  engendering  a  condi- 
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tion :  the  latter  are  rights  which  arise  solely  from  the  fact 
of  the  party  who  bears  them  being  under  the  protection  of  the 
state.  By  some  writers,  accordingly,  absolute  rights, or  natural 
or  innate  rights,  are  styled,  aptly  enough, "  rights  arising  sine 
speciale  titulo**  The  only  objection  to  the  phrase  is  this : 
that  it  applies  to  rights  arising  ex  statu  immediate,  as  well 
as  to  those  more  general  (and,  indeed,  universal)  rights, 
which  are  styled  natural  or  inborn. 

According  to  the  definition  of  a  status  which  I  ^J^, 

now  have  examined,  a  status  is  an  occult  quality  £^!*^^^ 

inhering  in  the  person  who  bears  it :    Or  it  is  an  comwu  of 

ideal  basis  on  which  the  rights  or  duties,  capaci-  r^ghtM  or 

.•  •  .  .  11  •        •  \  M    t         duties,  (or 

ties  or  mcapacities,  really  constitutmg  the  status,  «»ruw«aip*. 

.  citiee  <Mr  isc*- 

rest  or  repose.  iwcitm,)  aii 

In  the  chapter  in  the  Traites  de  Legislation,  fromoM^ 
which  treats  of  Etats  (or  of  status  or  conditions,)  H^^^u^ 
there  is  the  following  passage :  il^Zm^at 

Having  said  very  truly,  that  "connaitre  xxnEtat,  •"'«*^*- 
c'est  connaitre  separement  les  droits  et  les  devoirs  qui  y  sont 
reunis,"  Mr.  Bentham  goes  on  to  ask,  ''  mais  quel  est  le 
principe  d'union  qui  les  rassemble,  pour  en  faire  la  chose 
factice  qu'on  appelle  un  etat  ou  une  condition  ?*'  And  to 
the  question  which  he  thus  suggests,  he  gives  the  following 
answer :  "  C'est  Tidentite  de  1  evenement  investitif,  par 
rapport  a  la  possession  de  cet  etatJ* 

It  may  (I  think)  be  inferred  from  this  answer,  that,  in 
Mr.  Bentham's  opinion,  the  following  are  the  tests,  or  dis^ 
tinffuisAinff  marls,  of  a  status,  condition,  or  person. 

1.  A  status  is  a  set  or  collection  of  various  rights  or 
duties,  or  of  various  capacities  or  incapacities  to  take  or  in- 
cur rights  or  duties.  2.  The  rights  or  duties  which  are  its 
constituent  elements,  are  legal  effects  or  consequences  of 
one  investitive  fact,  of  one  title  or  mode  of  acquisition,  or 
(in  the  usual  language  of  the  Roman  lawyers)  of  one  camsa 
or  antecedent.     It  is  the  fact  of  their  springing  from  a  ccm- 
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man  fioorce,  or  the  fact  of  their  arising  in  common  fronoi  ame 
antecedent  or  causa,  which  makes  them  the  collective  whole^ 
or  the  complex  aggregate,  styled  a  status  or  condition. 

Now  it  certainly  is  true,  that  a  status  is  a  set  or  collection 
oi  various  rights  or  duties.  And  it  certainly  is  also  true,  that 
the  rights  or  duties  which  are  its  constituent  elements,  are 
legal  effects  or  consequences,  mediately  or  immediately,  of 
one  and  the  same  title  or  investitive  &ct  or  event.  The  status, 
for  example,  of  husband  or  wife,  is  a  set  or  collection  of  va- 
rious right$  and  duties,  and  various  capacities  and  incapaci- 
ties :  All  which  rights  and  duties,  capacities  and  incapacities, 
arise  from  the  status  mediate  or  immediate :  that  is  to  say, 
they  arise,  mediately  or  immediatdy,  from  the  one  fact  of  the 
marriage;  or  from  the  one  title  or  causa  by  which  the  status 
is  engendered. 

^^Buf  though  these  two  properties  bddng  to  every  status, 
ihey  are  not  tests  or  characters  of  a  status,  or  will  not  dis« 
tinguish  status  or  conditions  from  those  rights  and  duties 
which  are  matter  for  the  Law  of  Things.  .    ^ 

For,  first,  these  properties  belong  to  every  of  the  ag« 
gregates  which  are  styled  by  modem  civilians  universi* 
tates Juris:  that  is  to  say,  complex  sets  or  collections  of 
rights  or  duties.  And  though  eyerj  status  (which  is  not 
purely  burthensome)  may  be  deemed  a  universitas  Juris, 
ibere  are  many  of  these  universities  which  are  not  esteemed 
status;  but  are  always  inserted  (and,  I  think,  properly)  in 
that  general  department  of  the  law  which  is  styled  the  Law 
of  Things.  *  :   t  . 

The  aggregate,  for  example,  of  the  rights  and  duties 
which  passes  by  testament  or  intestacy  to  the  general  re- 
presentative of  a  deceased  person,  has  never  been  deemed 
a  status  or  condition,  but  has  always  been  considered .  as 
part  and  parcel  of  the  bulk  of  the  legal  system.  In  the  in- 
-stitutional  writings  of  the  Roman  lawyers,  in  the  French 
and  Prussian  Codes,  and  in  every  systematic  code  (or  every 
systematic  exposition  of  a  corpus  Juris)  of  which  I  have  any 
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knowledge,  the  rights  and  duties  of  heirs  (or  of  universale 
successors  to  deceased  persons)  are  placed  in  the  jus  rerum 
and  not  in  the^i^  personarum.  And  by  our  own  Hale  and 
Blackstone,  (the  only  systematic  expositors  of  our  own  cor- 
pus juris,)  the  rights  and  duties  of  the  executor  and  admi- 
nistrator (who  are  properly  the  liceres  iestanientarius  and  the 
hcsres  lepitimus  of  the  Roman  Law)  are  inserted  in  the 
general  department  which  they  style  i/ie  rights  of  things, 
and  not  in  the  special  and  exceptional  department  which 
they  style  the  rights  of  persons.  By  Hale,  indeed,  in  his 
analysis  of  the  law,  the  rights  and  duties  of  the  heir  (who, 
in  some  respects,  though  not  in  all,  is  successor  universalis) 
are  placed,  inconsistently  enough,  in  the  Law  of  Persons,  as 
well  as  in  the  Law  of  Things. 

Now  the  aggregate  of  rights  and  duties,  which  devolves 
by  testament  or  intestacy  to  the  general  representative  of  a 
deceased  person,  has  both  the  properties  (although  it  never 
is  deemed  a  status  or  condition)  by  which,  in  Mr.  Bentham's 
opinion,  a  status  or  condition  is  characterized.  For  it  is  a 
set  or  collection  of  various  rights  and  duties  (and  a  set  or 
collection  extremely  complex  or  composite).  And  the  rights 
and  duties  which  are  its  constituent  elements,  are  conse- 
quences, mediately  and  immediately,  of  one  and  the  same 
title :  namely,  of  the  testament,  and  the  acceptance  of  the 
heritage  by  the  testamentary  heir  ot  representative ;  or  of 
the  complex  title,  or  complex  mode  of  acquisition,  by  which 
the  heritage,  in  the  case  of  intestacy,  passes  to  the  legiti- 
mate successor. 

And,  secondly,  the  two  properties,  which,  in  Mr.  Ben- 
tbam's  opinion,  characterize  a  status  or  condition,  are  not 
even  peculiar  to  those  aggregates  of  rights  and  duties  which 
are  styled  by  modern  civilians  universitates  juris.  They  are 
found  in  most  or  many  of  those  numerous  rights  or  duties, 
which,  as  contradistinguished  to  universities  of  rights  and 
duties,  are  deemed  particular  or  singular.  For,  as  I  shall 
show  hereafter,  the  difference  between  a  university  or  com- 
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plex  aggfegate  of  rights  or  duties,  and  a  right  or  duty 
deemed  particular  or  singular,  is  not  a  difference  which  can 
be  described  precisely,  but  is  one  of  the  vague  differences 
which  are  styled  difference%  of  degree. 

Most  rights  and  duties  are  not  in  strictness  singular,  but 
are  complexions  or  aggregates  of  elementary  rights  and  du- 
ties. And  the  difference  between  a  right  or  duty  deemed 
mmgtdar^  and  a  so-called  university  of  rights  and  duties, 
merely  lies  in  this:  that  the  former  is  a  less  complex,  and 
the  latter  a  more  complex  lot.  * 

Take,  for  example,  a  right,  always  esteemed  Wi^ic/eir, 
which  is  not  the  most  complex  of  rights  of  thiEtt  description: 
namely,  the  right  of  dominion  or  property  in  a  specifically 
determined  thing:  as,  a 'horse,  a  slave,  a  garment,  a  house, 
a  field,  or  what  not.  It  is  manifest  that  the  right,  though 
deemed  singular,  is  truly  a  collection  or  aggregate  of  rights 
of  which  an  adequate  description  would  occupy  a  bulky 
.volume.  It  consists,  for  example,  of  the  right  of  exclusive 
usdr  or  possession ;  of  the  right  of  disposing  or  aliening  to- 
tally or  partially ;  of  rights  of  vindication,  and  other  rights 
of  action,  in  the  event  of  a  disturbance  of  any  of  those  pri- 
mary rights :  Each  of  which  rights,  constituting  the  right 
of  dominion,  may  itself  be  resolved  into  other  rights  which 
are  less  complex  or  composite. 

Suppose  that  the  thing,  which  is  the  subject  of  the  right 
of  dominion,  is  also  pledged  or  .mortgaged,  and  you  get  at 
a  right,  in  the  mortgagor  or  mortgagee,  which  is  more 
complex  still.  For  each  has  jus  in  rem,  not  less  complex 
than  the  simple  right  of  dominion,  coupled  with  rights  in 
personam  availing  against  the  other.  And  yet  this  intricate 
right  of  the  mortgagor  or  mortgagee,  is  deeoiied  a  singular 
w  particular  right,  and  not  a  university  of  rights. 

The  two  properties,  which,  in  Mr.  Bentham's  opinion, 
characterize  a  status  or  condition,  are  therefore  found  in 
most  .of  the  rights  which  are  deemed  singular  or  particular ; 
and  which,  in  every  code,  and  by  every  private  expositor  of 
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a  corpus  juris,  are  placed  in  the  general  department  styled 
the  Law  of  Things.  In  the  case  of  every  right  deemed  par- 
ticular or  singular,  (excepting  the  elementary  rights,  which, 
in  the  last  result,  are  the  constituents  of  all  others,)  the  right, 
in  truth,  is  not  particular  or  singular,  but,  like  a  status  or 
condition,  is  a  collection  of  various  rights:  which  various 
rights,  like  the  rights  and  duties  that  are  constituent  ele- 
ments  of  a  condition,  are  consequences,  mediately  or  im- 
mediately, of  one  title  or  antecedent. 

I  have  remarked  above,  that  the  rights  or  duties  which 
are  constituent  elements  of  a  status,  are  commonly  divisible 
into  two  kinds :  1st,  those  which  arise  immediately  or  di- 
rectly from  the  paramount  and  more  general  title  which  en- 
genders the  status :  2dly,  those  which  arise  mediately  from 
that  paramount  and  more  general  title,  through  subordinate 
and  more  special  titles. 

And,  at  the  first  glance,  I  imagined  that  this  was  the 
distinguishing  mark  of  a  status  or  condition.  But  I  am  not 
sure,  that  every  set  of  rights  or  duties,  deemed  a  status  or 
condition,  is  divisible  in  that  manner.  And  I  am  quite 
sure,  that  universities  of  rights  and  duties  not  d^med  con- 
ditions, with  sets  of  rights  or  duties  deemed  particular  or 
singular,  are  divisible  in  that  manner :  that  is  to  say,  some 
of  the  rights  or  duties  composing  the  aggregate  or  set, 
arise  immediately  from  a  paramount  and  more  general  title 
by  which  the  aggregate  or  set  is  itself  engendered :  whilst 
others  arise  mediately  from  that  paramount  and  more  ge- 
neral title,  through  surbordinate  and  more  special  titles. 

For  example :  All  the  rights  and  duties  of  the  English 
executor  (who,  as  universal  successor,  has  properly  juris 
universitas)  arise,  in  a  certain  sense,  from  one  complex  title : 
namely,  the  will  and  probate.  But  some  of  his  rights  and 
duties  arise  immediately  and  directly  from  that  his  para- 
mount and  more  general  title :  whilst  others  are  not  en- 
gendered by  that  paramount  and  more  general  title,  with- 
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out  the  intervention  of  secondary  and  more  special  titles.  . 
Such,  for  example,  are  rights  arising  from  a  contract  into 
which  the  executor  may  enter,  touching  the  effects  of  the 
testator ;  or  a  right  of  action  arising  from  an  injury  done 
to  him  in  his  character  of  executor,  and  not  arising  from 
an  injury  done  to  the  deceased. 

And  the  rights  which  are  constituent  elements  of  the 
right  of  dominion  or  property,  (always  deemed  a  singular 
!^>:  or  particular  right)  are  divisible  in  the  same  manner.  Some 

arise  fix)m  the  conveyance,  (or  from  the  other  title  by  which 
the  dominion  is  acquired,)  inmiediately  or  directly,  fiut 
others  arise  from  the  title  by  which  the  dominion  is  ac* 
quired,  through  the  intervention  of  a  secondary  or  more 
special  title.  •  For  example:  The  right  of  dominion  com- 
^  prises  (am<Migst  numerous  other,  rights)  a  right  of  vindioa- 

^^.  'f    .  tion ; .  that  is  to  say,  of  restoration  to  the  exercise  of  the 
^ : '  -/:     ^S^^  ^f  dominion,  if  the  exercise  be  prevented  by  eviction      !^: 
V     '■  '^    or  hindered  by  any  disturbance.    But  before  the  right  of 
,^-'  ^  ^indication  can  completely  accrue  to  the  domnns^  he  must 

be  evicted  from  the  possession^  or  otherwise  disturbed  in 
the  enjoyment. 
W'r  tJSjSj!*  •    ^  person  clothed  with  a  condition,  or  bearing 

'fe^^         Sii^iS^  *  person  or  character,  has  ju9  in  rem  (or  .a  right 
?'  :^     ^MraftiM    availing  against  the  world  at  large)  in  the  com« 
i»y  in  iii:  plcxion  OT  aggregate  of  the  rights  which  are  con- 
lv?^C''  >^Mi.     ^   stituent ^elements  of  the  status.   :  , 
fM :        ?  i  At  first  I  imagined  that .  this  might  distinguish  a :  status, 
\    -  from  the  set  of  rights  or  duties  which  are  not  status.  >  But^    .   . 

for  various  conclusive  reasons,  I  am  convinced  that  this  jus 
V  4M-rem  over  the  status  itself  is  not  a  character  or  distinguish*  ■         | 

ing  markiiy  which  we  can  determine,  what  a  status  is.*    - > 
r)  :    The^ftn^ranover  the  aggregate  of  the  rights  which  are 

:  \  constituent  elements  of  a  status,  is  therefore  not «  charact^,  ;        • 

or  a  distinguishing  mark,  by  which  "we  can  distinguish  ^Ai^ 
tus  or  condition^  from  the  sets  of  rights  or.duties  which  are 
not  «toA»  or  conditions,  .    .^      :  >j 

*  See  Note  on  Slaias,  Table  II.  head  8. 
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For,  l8t,  in  purely  onerous  conditions,  the  mark  is  not 
to  be  found :  a  right  to  a  burthen,  or  to  vindicate  the  en- 
joyment of  a  burthen,  being  an  absurdity. 

And  2dly,  the  mark  is  to  he  found  in  universities  of 
rights,  which  have  never  been  deemed  conditions  or  slaluSf 
but  have  been  placed  by  common  consent  in  the  Law  of 
Things.  Such,  for  example,  are  the  universities  or  com- 
plex aggregates  of  rights  which  reside  in  the  universal  suc- 
cessors to  testators  and  intestates. 

Sdly,  I  almost  incline  to  think  that  the  same  mark  may 
be  found  in  many  of  the  sets  of  rights  which  are  deemed 
singular  or  particular.  JS.ff.  Right  of  dominion  would 
iseem  to  import  a  right  in  the  set  or  collection  of  rights 
into  which  dominion  may  be  analyzed.  When  the  owner 
vindicates  his  possession  he  reinstates  himself  in  the  enjoy- 
ment of  many  separate  rights.  And  what  more  is  done  by 
an  action  ex  statu,  or  by  any  other  action  founded  on  a  juris 
universitas  ? 

But  to  this  consideration  I  must  revert  hereafter,  and 
will  not  pursue  it  here. 

In  an  excellent  treatise  on  Jus  personarum  ei  tim  uw  of 
rerum,  which  occurs  in  his  "  Versuche  "  or  Essays,  JSte^^"°' 
Mr.  Thibaut  of  Heidelberg  states  the  import  of  J^^JJ^ 
the  distinction  in  the  foUowing  manner  :•  ^^ 

He  says  that  the  department  of  the  corpus 
juris  which  is  styled  jus  personarum,  is  concerned  with  the 
differences  between  persons  :  whilst  that  department  of  the 
corpus  juris  which  is  styled 7*1^  rerum,  is  concerned  with  all 
other  matters  about  which  law  is  conversant,  and  more  es- 
pecially about  things  incorporeal,  or  about  rights  and  duties. 
This  account  of  the  distinction  accords  exactly  or  nearly  with 
that  acicount  of  it  which  I  gave  in  my  last  lecture. 

But  I  think  it  will  not  enable  us  to  determine  with  pre- 
cision, the  subject  or  matter  of  the  law  of  persons. 

•  Thibaut,  "  Versuche,"  etc.,  Uebcr  j.  p.  ct  r.  pp.  5.  6.  7.  9.  21. 
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When  he  says  that  this  department  is  concerned  with 
the  differences  between  persons,  he  means  by  the  term 
*'  persons/'  homines,  or  human  beings,  or  he  means  status 
or  conditions.  If  he  means  status  or  conditions,  he  is  light 
in  saying  that  the  Law  of  Persons  is  concerned  with  diiSer- 
ences  between  persons :  for  it  is  concerned  with  describing 
and  distinguishing  the  various  status  or  conditions.  But 
this  leaves  the  main  difficulty  untouched.  For  why  are 
the  sets  of  rights  and  duties,  which  are  detached  from  the 
bulk  of  the  legal  system  and  styled  status  or  conditions, 
so  detached  in  preference  to  others?  Or,  in  other  words, 
what  is  the  common  mark  which  severs  the  so-called  status 
from  the  sets  of  rights  or  duties  which  have  not  been 
treated  as  such  ? 

And  if  he  means  by  persons,  homines  or  human  beings, 
the  same  difficulty  presents  itself  in  a  somewhat  different 
form.  It  is  manifest  that  those  differences  between  persons^ 
which  occur  in  the  science  of  jurisprudence,  (or  those 
Masses  of  persons  which  occur  in  the  science  of  jurispru- 
dence,) are  entirely  founded  on  differences  between  the 
rights  and  duties,  with  and  to  which,  persons,  as  meaning 
men,  are  invested  and  subjected:  or,  what  comes  to  the 
same  thing,  they  are  founded  on  those  differences  between 
the  facts  and  circumstances  touching  or  concerning  persons, 
which  make  it  necessary  to  determine  differently  certain  of 
their  rights  and  duties.  Whence,  for  example,  the  doss  of 
infants,  or  the  difference  between  infants  and  other  classes 
of  persons  ?  Why,  clearly  from  the  rights,  duties,  and  in- 
capacities, which  are  peculiar  to  infants :  or,  what  comes  to 
exactly  the  same  thing,  from  that  youth  and  inexperience, 
incident  to  infancy,  which  renders  it  necessary  to  arm  and 
protect  infants  with  those  peculiar  rights,  duties,  and  inca- 
pacities. 

This  is  admitted  by  Mr.  Thibaut  himself:  who  says, 
**  The  Law  of  Persons  is  concerned  with  differences  between 
persons:  not,  however,  absolutely;  but  only  in  so  far  as 
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the  differences  between  persons  influence  their  rights  and 
duties/' 

Now,  as  I  remarked  in  my  last  lecture,  there  is  no  right 
residing  in  several  persons,  and  no  duty  incumbent  upon 
several  persons,  which  might  not  be  made  the  basis  of  a 
class  of  persons.  Every  right  or  duty  (excepting  a  right  or 
duty  peculiar  to  a  specifically  determined  individual)  might 
determine  the  persons  clothed  with  it,  or  the  persons  sub- 
ject to  it,  to  a  kind  or  sort.  Insomuch  that  the  possible 
classes  of  persons,  are  as  numerous  as  the  possible  differ- 
ences between  rights  and  duties. 

Why,  then,  are  only  certain  classes  of  persons  made  the 
subjects  of  the  Law  of  Persons  ?  Or,  (what  is  the  same 
question  put  in  another  form,)  why  are  certain  sets  of  rights 
and  duties  inserted  in  the  Law  of  Conditions,  whilst  others 
are  not  deemed  conditions,  and  are  not  detached  from  the 
bulk  of  the  legal  system  ? 

Mr.  Thibaut  may  probably  mean,  that  the  I^aw  of  Per- 
sons is  not  concerned  properly  with  status  or  conditions, 
but  only  with  the  titles  or  facts  by  which  status  or  con- 
ditions are  invested  and  divested :  the  description  of  status 
or  conditions,  or  of  the  rights  or  duties  which  are  their  con- 
stituent elements,  being  remitted  to  the  Law  of  Things. 
This  question,  on  which  I  touched  in  my  last  lecture,  I  shall 
examine  in  my  next. 

Miihlenbnich,  D.P.,  vol.  ii.  p.  11. 
Bentham,  Traits,  vol.  i.  p.  294,  5. 
Note  to  Table  II.,  in  princ. 
Falck,  pp.  47,  48. 
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The  connderation  of  these  branches  of  Cinl  law,  ahoold  be 
preceded  by  •  review  of  t)ie  variotu  StatuM  or  6onditioDt  :i.e.a! 
the  diflbwot  agtaeitiet  of  different  memberB  of  the  sodefy;  or     ■ 
ID  other  words,  of  the  Taiying  cluten  of  rights  and  oUigatioiu 
of  which  they  are  severally  tuietptiNe. 

*  Thew  Icctnna  were  written  before  the  publication  of  Hr.  von  Savigny'a 
"  System  dea  hentigen  romiacben  Ecchta,"  in  wbich  thia  uil^ect  ii  ■<*■■ 
cuaaed.     See  vol  i.  (  (0,  p.  393. 
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Amongst  the  ancients  the  distinctions  bdtoreen  the  yarioos  con- 
ditMs  wete  much  broader  than  amon^ifll  the  modems;  with 
whom  almost  every  legal  iucapaeity  is  fou&ded  upon  a  correspond- 
ingk^hysical  one. 

Of  the  tttrious.oundtticms  or  $iaius,  some  are  the  creatures  of 
goremment ;  others  would  exist  witliout  gDvernnient ;  although 
the  nghte  and  obligations  of  which  they  snrcrally  consist  would 
in  that  ease  be  merely  moral. 

rThese  urioiis  oondttioas  constitute  the  subject-matter  of  the 
law  whieh  rdalev  tap^rscms ;  altiKmgh  it  ii  more  especially  eon- 
tfwmtwith'  dmrtesiia  or  qussiHtomestic  eanditious. — Uargmal 
ihie  «s  FUet,  p.  4S,C.  I.  §  27. 
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LECTUEE  XUL 

In  the  Lecture  before  the  last,*  I  explained  or  suggested 
the  import  of  the  distinction  between  the  Law  of  Persons 
and  the  Law  of  Things :  Meaning  by  ''the  law  of  persons/' 
the  law  of  status  or  conditions,  or  the  law  of  persons  as 
denoting  status  or  conditions :  And  meaning  by  **  the  law  of 

S^c  things/' the  bulk  or  mass  of  the  corpus  juris  as  abstractedfrom 

status  or  conditions,  or  the  Law  minus  the  law  of  status, 

V  ;\  That  such  (stated  generally)  is  the  import  of  this  cele- 

brated distinction,  appears  from  the  short  exposition  of  it 
which  I  then  gave,  and  also  from  the  passages  from  Yon 
Savigny  and  Thibaut,  which  I  read  in  my  last  lecture. 

Having  stated  the  import,  of  the  distinction  in  question, 
and  adverted  to  the  idea  of  status^  (which  is  the  basis  of 
the  distinction,)  I  proceeded  to  examine  certain  definitions 

^.  of  the  distinction  and  of  the  implied  idea  of  status,  which,  in 

my  opinion,  are  erroneous  or  defective,  and  have  engendered 
much  of  the  obscurity  wherein  the  idea  and  the  distinction 
are  involved. 


I  now  proceed  to  a  definition  of  status,  which,  in  my 
opinion,  is  not  less  erroneous  than  any  of  the  various  defi- 
nitions that  I  examined  in  my  last  lecture. 
AtiofMita  According  to  the  definition  of  a  status,X  to 
^uu!^,  or  ^  which  I  now  am  adverting,  a  status  is  a  capacify 
kcupf''   or  faculty :   For   in    the  language  of   modem 

*  .Hie  Lecture  aUoded  to  Ib  the  one  wluch  ia  missing  (see  p.  88(1). 

f  Thibant,  System,  toI.  i.  p.  160. 

X  Namely,  that  contained  in  Thibaat's  System. 
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JURISPRUDENCE.  401 

Civilians,  (and  of  all  modem  jurists  whose  terms  are  fa- 
shioned on  the  language  of  modern  Civilians,)  the  term 
faculty^  though  commonly  denoting  a  right,  also  signifies 
a  capacity  or  ability  to  take  or  acquire  a  right,  or  to  incur, 
or  become  subject  to,  a  duty.  In  the  language  of  the 
German  jurists,  who  adopt  the  definition  of  a  status  to  which 
I  now  am  adverting,  a  status  is  denominated  Bechtsfdhiy' 
keit :  literally  or  strictly,  a  capacity  or  ability  to  take  or 
acquire  a  right ;  but  meaning  a  capacity  or  ability  to  take 
or  acquire  a  ri^ht^  or  to  incur,  or  become  subject,  to  a  duty. 
For,  amongst  the  numerous  ambiguities  by  which  the  Ger- 
man "  Recht  *'  (like  the  Latin  *^juB  ")  is  perplexed  and  ob- 
scured, is  this  :  that,  though  it  signifies  a  rights  it  occasion- 
ally embraces  in  its  comprehension,  a  duty.  For  example  : 
To  succeed  "  in  omne  jus  defuncti,'*  is  to  succeed,  by  uni- 
versal succession,  or  per  universitatem,  to  all  the  descendible 
duties,  as  well  as  to  all  the  descendible  rights,  of  the  de- 
ceased testator  or  intestate. 

Before  I  remark  on  the  falsity  of  the  definition  ^f^^^  ^' 
to  which  I  now  am  adverting,  I  will  briefly  con- 
sider the  nature  of  a  capacity,  or,  as  Hale  and  others  of  our 
writers  abo  style  it,  an  ability. 

A  person  is  capable  of  a  given  right,  or  is  capable  of  a 
given  duty,  if,  on  the  happening  of  a  given  event,  the  law 
would  invest  the  person  with  that  given  right,  or  would  im- 
pose on  the  person  that  given  duty.  A  person  is  incapable  of 
the  given  right  or  duty,if,on  the  happening  of  the  given  event, 
the  law  would  not  invest  him  with  the  given  right,  or  would 
not  impose  upon  him  the  given  duty.  A  slave,  for  example, 
is  incapable  of  acquiring  property,  by  conveyance  for  valu- 
able consideration,  free  gift,  descent,  or  otherwise.  A  free- 
man is  capable  of  acquiring  that  right,  by  those  or  other 
means.  An  alien,  by  the  law  of  England,  is  incapable  of 
taking  land  by  conveyance  for  valuable  consideration,  or 
otherwise.    A  native  is  capable  of  acquiring  it,  by  that,  and 
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other  modes  of  acquisition.  An  adult,  speaking  generally, 
is  capable  of  incurring  a  duty,  through  an  agreement  to 
which  he  is  a  party.  An  infant,  speaking  generally,  is  in- 
capable of  incurring  a  duty,  through  an  agreement  to  which 
he  is  a  party. 

It  is  manifest  that  the  terms  capable  and  incapable  muBt 
be-  taken  with  relation  to  the  given  investitive  fact,  as  well  as 
to  the  given  right  or  given  duty.  For  a  person  incapable 
on  bne  event,  of  a  given  right  or  duty,  may  be  capable 
of  the  right  or  duty,  on  the  happening  of  another.  We 
may  conceive,  for  example,  that  an  infant,  though  incapable 
of  binding  himself  by  a  naked  contract,  might  be  capable 
of  binding  himself  by  a  contract  of  the  same  kind,  if,  to 
prevent  fraud,  it  were  clothed  with  certain  solemnities. 
Though  incapable  of  incurring  a  given  duty  by  the  contract 
alone,  he  yet  might  be  capable  of  incurring  that  very  same 
duty,  by  that  very  same  contract  coupled  with  other  in- 
cidents. 

The  term  capacity  or  incapacity  is  the  abstract  of  the 
term  capable  or  incapable.  To  have  a  capacity,  is  to  be 
capable:  and  to  be  capable,  is  to  have  a  capacity.  Al- 
though a  capacity  is  not  of  itself  a  right,  a  person  may  have 
a  right  in  a  capacity  to  acquire  a  right.  Certain  status^ 
for  example,  are  partly  composed  of  capacities  to  take 
rights,  as  well  as  of  actual  rights :  as  others  are  composed, 
wholly  or  in  part,  of  incapacities  to  acquire.  Now,  by  the 
modes,  direct  or  oblique,  to  which  I  adverted  in  my  last 
lecture,  a  person  may  assert  or  vindicate  a  status  of  the 
former  kind,  or  may  repel  a  status  of  the  latter.  In  either 
of  which  cases,  he  reinstates  himself  in  certain  capacities  as 
well  as  in  certain  rights.  A  person,  for  example,  who  is 
unlawfully  treated  as  a  slave,  may  repel  the  status  of  slave, 
by  an  action,  and  so  recover  the  capacities  which  belong  to 
him  as  a  freeman. 

And  here  I  would  remark,  that  the  term  capacity  or 
ability,  or  incapacity  or  iuabUity,  can  hardly  be  used,  with 
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perfect  propriety,  in  relation  to  a  duty.  A  capacity  or  in- 
capacity to  incur  or  become  subject  to  a  duty,  certainly  sounds 
harshly.  Consulting  mere  propriety  of  speech,  I  should 
rather  style  it  liability  to  a  duty,  or  exemption  from  a 
duty.  But  I  use  the  term  in  relation  to  a  duty,  as  well  as 
in  relation  to  a  right,  for  the  sake  of  the  conciseness  which 
thence  results.  You  will  find,  on  making  the  experiment, 
that,  if  you  use  one  name  for  a  capacity  to  take  a  right,  and 
another  name  for  a  capacity  to  incur  a  duty,  you  will  often 
be  forced  to  express  yourself,  when  speaking  of  the  capa- 
cities jointly,  in  sentences  of  suffocating  length.  And  in 
giving  to  '*  capacity,"  the  common  or  generic  meaning  with 
which  I  employ  the  term,  I  am  justified  by  the  similar  use 
of  the  equivalent  term  **  faculty,''  which  is  made,  as  will 
appear  immediately,  by  authors  of  good  repute. 

A  similar  d|^culty  arises  with  regard  to  the  term  **  title,'' 
and  the  term  ''mode  of  acquisition."  We  can  hardly  say,  with 
propriety,  that  a  duty  arises  from  a  title,  or  that  a  duty  is 
acquired.  But  yet  we  want  a  name  for  those  facts  or  events 
to  which  duties  or  obligations  are  annexed  by  the  law. 
For  we  may  have  occasion  to  speak  of  the  origin  of  a  rela- 
tive duty,  as  abstracted  from  the  origin  of  the  corresponding 
right :  not  to  mention,  that  many  duties  are  absolute.  To 
obviate  this  difficulty,  Mr.  Bentham  adopts  the  term  **  in- 
vestitive fact  or  event,"  and  uses  it  as  a  common  or  generic 
expression :  that  is  to  say,  as  denoting  any  fact,  to  which 
the  law  annexes  a  right  or  duty.  Perhaps  he  would  have 
done  better,  if  he  had  ventured  to  use  "  title  "  in  the  same 
generic  sense,  or  had  adopted  the  ''  causa"  of  the  Roman 
Lawyers. 

.  As  not  unconnected  with  the  present  matter,  g^^iBdt  or  a 
I  will  here  make  a  remark  which  may  be  very  "^ 
convenient  to  those  who  may  happen  to  look  into  German 
books  in  anywise  concerning  law. 

When  I  speak  of  the  subject  0/  a  right,  I  mean  not  the 
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person  in  whom  the  right  resides,  but  the  thing  (strictly 
so  called),  or  the  person,  over,  in,  or  to  which,  the  person 
entitled  has  the  right :  Supposing  (I  mean)  that  the  right 
be  of  the  rights  which  are  rights  to  things  or  persons.  For 
an  obligation  or  Jus  in  personam,  is  not  a  right  to  a  thing  or 
person,  but  to  acts  or  forbearances yr(>i»  a  person:  And 
even  inany  of  the  rights  which  avail  against  the  world  at 
large;  are  not  rights  to  persons  or  things,  but  merely  rights 
to  forbearances  from  persons  generally.  . 
•  But  in  the  language  of  the  German  jurists,  the 
(^  a  right,,  is  the  person  who  has  the  right,  or  in 'whom  it 
sides.  And  they  employ  the  term  subject  in  the  same  manner, 
not  only  with  regard  to  rights,  but  with  regard  to.  duties, 
capacities,  and  incapacities.  In  their  language,  the  party 
^v  who  has  the  capacity,  or  who  lies  under  the  duty  or  inca- 

pacity; is  the  n^'ec^  of  the  same.  «  ..  ^'  .       ,.   / 

;  For  various  reasons,  it  appears  to  me,  that  jny  own  use 
of  the  term  is  the  usual  one,  and  is  justified  by  many  ana- 
logies. With  thesie  reasons,  I  will  not  trouble  you.  But 
I  will  add  to  the  explanation  which  I  now  have  given,  that 
this  their  use  of  thb  term  subject,  partly  accounts  for  an  ab<^ 
surdity  of  theirs  to  which  I  have  alluded  in  my  published 
lectures.*  :  v 

-.  :Now  I  think  it  extremely  probable,  that  they  were  led 
into  this  strange  jaigon  by  that  use'  of  the  term  subject  to 
which  J  )iave  referred.  Inasmuch  as  the  person  having  a 
right  is  the  subject  of  the  right,  the  term  Mecht,  as  meaiiing 
o  right  niust  (they  fancied)  have  something  to  do  with  the 
mtbjectivitf  of  Krat:  And,  of  course,  the  opposed  iSedl/ 
which  means  law,  must  also  (they  fancied)  have  something 
to  do  with  that  objectivity  which  Kant  contradistinguishes 
to  subjecHmty. 

It  is  manifest  that  the  terms .  are  completely  misapplied. 
In  the  Kantian  language,  subjective  existences  are  either 
parcel  of  the  understanding,  or  ideas  which  the  understand- 

V       •  See  VoL  I,  p.  268.    •.  .  :.        / 
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ing  knows  by  itself  alone.  They  arc  pretty  nearly,  if  not 
exactly,  the  "  ideas  gotten  by  reflection  "  which  are  opposed 
by  Locke  to  "  ideas  gotten  by  sensation."  And  in  the 
language  of  Kant,  that  exists  objectively,  which  lies  without 
the  understanding,  or  which  the  understanding  knows  by 
looking  beyond  itself. 

Now,  admitting  all  this  jargon,  it  is  clear  that  the  two 
terms,  objective  and  subjective,  are  not  applicable  respec- 
tively to  law  and  riylits.  For,  though  a  right  resides  in  the 
person,  and  so  may  be  analogous  to  subjects  of  consciousness, 
mo£t  of  that  which  a  right  necessarily  implies,  is,  as  to  the 
person,  objective.  The  law  giving  him  the  right,  (which, 
according  to  themselves,  is  objective,)  together  with  the  re- 
lative duty  which  the  law  imposes  upon  others,  are  not  in 
him,  or  parcel  of  him,  but  are  as  completely  external  to 
him,  as  an  object  of  sensation  is  external  to  the  percipient 
mind. 

It  is  really  lamentable  that  the  instructive  and  admirable 
books  which  many  of  the  German  jurists  have  certainly 
produced,  should  be  rendered  inaccessible,  or  extremely 
difficult  of  access,  by  the  thick  coat  of  obscuring  jargon 
with  which  they  have  wantonly  incrusted  their  necessarily 
difficult  science. 

[I  ought  to  have  remarked,  that  Blackstone  has  been  misled 
by  the  double  meaning  of  jus :  and  that  hence,  partly,  his  inane 
talk  (worse  than  any  jargon  of  the  Germans)  about  the  rights  of 
persons  and  things,  and  the  respective  subjects  of  those  two  de- 
partments of  law.] 

From  this  digression  concerning  capacities  and  ^^ij  ^ 
incapacities,  I  revert  to  the  definition  of  a  status, 
which  is  the  proper  subject  of  the  present  examination. 

According  to  that  definition,  a  status  or  condition,  or  a 
person  as  meaning  a  status  or  condition,  is  a  capacity  or* 
ability  to  take  rights,  or  to  incur  or  become  subject  t(v. 
duties,  which  the  law  confers  or  imposes  upon  the  person. 
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as  meaning  the  homo  or  man.  In  Muhlenbnich's  Doctrima 
Pa$idectarum,  the  definition  is  given  thus : 

V  Personam  (qus  quidem  a  personando  dicitur)  potestatem 
juris  Yocamus ;  sive  facaltatem  et  jurium  exercendoram  et 
officiomm  subeundoruni,  hominibus  jure  accommodatara  A 
velut  impositam.  Ex  quo  intelligitur,  quid  sit,  quod  per- 
sona abjudicetur  iis,  qui  aut  prorsus  nulIo  aot  vakiti  iniper- 
fectp  gaudeant  jure,  etc/'* 

'  According  to  a  definition  of  ju9.  personarum,  which  is 
equivalent  to  the  above  definition  of  persona  or  status,  the 
law  of  persons  is  concerned  with  the  capacities  of  persons 
(as  meaning  men)  to  take  rights  or  incur,  duties :  or  it  is 
concerned  with  persons  (as  meaning  men)  in  so  far  as  thej 
are  capable  of  rights  or  duties. 

<  ;  This  definition  of  status  (with  the  equivalent  definition  <tf 
jus.personarum)  is  liable  to  the  following,  amongst  other, 
objections. 

r' 1st.  There  are  capacities  which  are  common  to  all  per- 
sons, who  either  completely,  or  to  certain  limited  intents, 
are  members  .of  the  given  society  political  and  inde- 
pendent, or  subjects  of  its  sovereign  government.  .Eveiy 
person,  for  example,  whether  free  or  slave,  citizen  or  fo- 
reigner, adulter  infant,  married  or  unmarried,  trader  or  not 
trader,  has  a  capacity  (unless  he  be  excluded  completely  or 
'  nearly  fix)m  all  legal  rights)  to  purchase  and  acquire  pro- 
{)erty  in  such  outward  things  as  are  necessary  to  the  suste- 
nance of  life.  Granting,  then,  that  a  condition  is  a  capacity, 
its  being  a  capacity  will  not  serve  to  characterize  it ;  seeing 
that  there  are  capacities  which  are  not  conditions.  A  con- 
dition regards  specially  persons  of  a  given  class,  and  can-  ^ 
not  consist  of  aught  which  regards  indifferently  all  or  most  !  i 
classes.  i  ** 

'  2dly.*  There  are  many  conditions  which  consist  mainly,  i 
not  of  capacities,  but  of  incapacities.  The  condition,  for  r 
example,  of  the  slave,  consists  mainly  of  incapacities  to  take 

*  Muhl.  ToL  iL  p.  1. 
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rights :  The  condition  of  the  infant  freeman,  of  incapacities 
(mainly  or  wholly  imposed  upon  him  for  his  own  benefit) 
to  take  certain  rights,  and  incur  certain  duties.  Nay, 
there  are,  I  believe,  conditions  (though  I  cannot  recollect, 
at  the  moment,  a  condition  of  the  kind)  which  consist  en- 
tirely of  disabilities :  of  incapacities  to  acquire  certain 
rights  of  which  persons  generally  ai*e  capable ;  or  of  exemp- 
tions from  certain  duties  to  which  persons  generally  are 
liable. 

3dly.  As  I  remarked  in  my  last  Lecture,  and  shall  explain 
a  little  more  fully  hereafter,  the  rights  or  duties,  which  as 
well  as  capacities  or  incapacities,  are  of  the  constituent  ele- 
ments of  most  conditions,  are  divisible  into  two  kinds: 
namely,  rights  or  duties  which  arise  from  the  status  imme- 
diate,  and  rights  or  duties  which  arise  from  the  status 
mediate.  In  other  words,  of  the  rights  or  duties  which  are 
constituent  elements  of  the  condition,  some  arise  solely  and 
directly  from  the  general  and  paramount  fact  which  engen- 
ders the  condition :  whilst  others  arise  from  that  general 
and  paramount  fact,  through  a  particular  and  subordinate 
fact.  For  example :  the  right  of  the  husband  or  wife  to 
the  consortium  or  company  of  the  other  (either  as  against 
the  other,  or  as  against  third  persons  generally)  arises  di- 
rectly and  exclusively  from  that  fact  of  the  marriage  which 
clothed  the  husband  and  wife  with  their  several  but  corre- 
lating status.  But  a  right  or  interest  of  either  in  goods 
acquired  by  the  other,  arises  from  the  fact  of  the  marriage, 
through  the  title  or  causa  by  which  the  goods  are  acquired. 

Now  the  rights  or  duties  which  arise  from  the  status  me* 
diately,  (or  from  the  fact  engendering  the  status,  through  a 
subordinate  fact,)  are  consequences  of  capacities  which  are 
parcel  of  the  status,  and  which  arise  directly  from  the  fact 
engendering  the  status.  But  the  rights  or  duties  which 
arise  from  the  status  immediately,  (or  which  arise  directly 
from  the  fact  engendering  the  status,)  are  riyits  or  duties, 
and  not  capacities  or  faculties  **jurium  exercendorum  et  offi* 
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eiorum  suieundorum" —  JFAerever,  therefore,  the  ooDstitueDts 
of  a  stalua^  are  divisible  in  the  manner  which  I  have  now 
suggested,  (and  the  constituents  of  most  9tatu8  are  sq  di- 
yisible,)  the  status  is  not  a  capacity,  or  a  bundle  of  capa- 
cities, but  an  aggregate  of  rights  or  duties  with  capacities. 

TriA  mghtL.  I  remarked  in  a  former  lecture,  that  there  are 
certain  pre-eminent  «/^/itf9  which  the  Roman  Lf&wyers  seem 
to  have  distinguished  from  others  by  the  name  of  capita : 
namely,  1st,  status  libertatis  (or  the  condition  of  the  free- 
man, as  opposed  to  that  of  the  slave) ;  secondly,  status  ci^ 
vitatis  (or  the  condition  of  the  Roman  citizen,  as  opposed 
to  that  of  the  foreigner) ';  and,  thirdly,  status  familide :  that 
is  to  say,  the  condition  of  being  a  member  of  a  given 
fiimily,  and  as  such  enjoying  certain  rights,  ;or  being  '. 
daipable  of  certain  rights.  For  example:  Unless  a  person 
were  a  member  of  a  given  family,  he  could  not  take  by  sue-* 
cession  ctb  intestato  from  any  member  of  that  family.  And,  j ' 
by  consequence,  when  a  man  was  adopted  by  the  head  of  ^  * 
another  family,  or  when  a  woman  married  and  thereby  be- 
came a  member  of  heir  husband's  family,  the  status /amilia 
(with  reference  to  the  family  quitted)  was  lost :  though  a 
new  status  familia  (in  reference  to  the  family  entered)  was 
at  the  same  time  acquired. 

Now  a  definition  of  caput  (resembling  the  definition  of 
status  which  I  have  just  examined)  is  given  by  many  Ger- 
man civilians;  They  say  that  a  caput  is  a  condition  prece-^ 
dent  {fiedingung)  to  the  acquisition  of  rights  :  which  merely 
means  (if  it  iu^n  anything)  that  a  caput  comprises  capa-  / 

cities  to  acquire  rights. — ^The  definition,  therefore, .  is  liable  " 
to  one  of  the  objections  which  I  made  to  the  definition  of 
a  status  that  I  have  just  examined.  •  A  caputs  indeed,  corn* 
prises  capacities ;  and,  in  so  far -as  it  comprises  them,  is  a 
condition  precedent  to  the  acquisition  of  rights.  But'it* 
comprises  rights  and  duties  arising  from  the  status  inme^  •.  i 
diate^  as  well  as  mere  capacities  to  take  and  incur  rights 
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and  duties  on  the  happening  of  particular  and  subordinate 
facts. 

I  remarked,  in  a  former  lecture,  (when  explaining  the 
various  meanings  of  the  term  person,)  that  a  certain  absurd 
definition  of  the  term  person  as  meaning  hoino)  arose  from 
a  confusion  of  caput  and  status:  from  a  supposition  that 
the  Roman  lawyers  limited  the  term  status  to  those  peculiar 
status  which  they  called  capita,  I  remarked  that  those 
three  status  were  probably  called  capita,  (or  capital  or  prin- 
cipal status,)  because  they  comprised  extremely  numerous 
and  important  rights  and  capacities ;  and  because  the  want 
of  them  implied  extremely  numerous  and  important  incapa- 
cities. 

Uuless,  for  example,  a  man  was  free,  (or  had  the  status 
libertatis)  he  was  excluded  from  all  rights,  and  was  only 
subject  and  liable  to  duties.  Unless  he  was  a  Roman  citizen, 
he  was  excluded  very  generally  from  rights,  though  not  from 
all.  Unless  he  was  an  a^nat  of  a  given  family,  he  was  ex- 
cluded, in  regard  to  that  family,  from  the  weighty  right  of 
succeeding  to  its  members  ab  intestato. 

But  that  the  Roman  lawyers  limited  the  term  status  to 
these  three  capita,  is  utterly  and  palpably  false.  They 
speak,  for  example,  of  the  status  of  a  slave,  who  had  not, 
and  could  not  have,  caput :  the  want  of  liberty  implying  a 
want  of  citizenship,  and  also  of  relationship  to  a  family  of 
Roman  citizens.  They  also  speak  of  the  status  of  hpere^rinus 
or  foreigner :  of  the  status  of  a  senator :  of  the  status  iesa 
existimationis,  or  of  a  status  consisting  of  certain  incapacities 
consequent  on  having  been  noted  or  branded  by  the  censors. 
In  a  note  upon  status  which  I  have  appended  to  my  second 
Table,  I  refer  to  various  places  in  the  Institutes  and  Digests, 
wherein  the  term  status  is  applied  to  many  sets  of  rights  or 
duties,  or  capacities  or  incapacities,  which  could  not  have 
been  deemed  status,  if  the  term  had  been  restricted  to 
capita. 

But  there  is  one  consideration  which  is  quite  conclusive. 
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In  the  first  book  of  Gains*  and  Justinian's  Institutes, 
pereyrini  or  foreigners,  libertini  or  freedmen,  masters  and 
slaves,  fathers  and  children,  husbands  and  wives,  guardians 
and  wards,  with  other  classes  of  persons,  are  passed  in  re- 
view: And  to  the  whole  book,  regarding  specially  these 
various  classes  of  persons,  the  common  title  of  de  per^onU 
(and,  in  Gaius,  the  title  of  de  canditione  hominum  also)  is 
prefixed,* 

Before  I  dismiss  this  subject,  I  would  remark,  that  the 
tria  capita  are  not  properly  status.^ 

To  describe  the  rights,  etc.  of  a  freeman  and  citizen,  is 
to  describe  generally  the  matter  of  the  Law  of  Things.  For 
a  freeman  and  citizen  (except  in  so  far  as  he  is  excluded  by 
special  incapacities)  is  capable  of  the  rights  and  duties  with 
which  the  Law  of  Things  is  properly  concerned.  To  put  the 
rights  and  duties  of  a  freeman  and  citizen  into  the  Law  of 
Persons,  were  to  repeat  undqr  a  head  of  the  Law  of  Persons 
the  whole  matter  of  the  contradistinguished  department. 

You  will  find,  accordingly,  (if  you  examine  any  systema* 
tic  code,  or  systematic  exposition  of  a  codew  juris  ?)  that, 
although  freemen  and  citizens  are  distinguished  from 
slaves  and  strangers,  their  rights  and  duties  are  not  con- 
sidered in  the  Law  of  Persons.  Their  rights  and  duties 
are  defined  negatively  by  the  definitions  of  the  incapacities 
which  are  incumbent  on  slaves  and  foreigners.  If  a  man 
be  free  and  a  citizen,  he  is  capable  (speaking  generally)  of 
all  the  rights  and  duties  of  which  a  slave  and  foreigner  is 
incapable,  and  also  of  all  others  contained  in  the  Law  of 
ITiings. 

•  If  you  look  into  the  tenth  chapter  of  his  first  book  (en* 
titled  **0f  the  People,  whether  Aliens,  Denizens,  or  Natives") 
you  wiU  find  that  Sir  William  Blackstone  passes  over  the 

•  Inst.  I.  8.     GaioB  lib.  i.  f  8. 
t  Blackstone,  vol.  L  871. 
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rights  of  native-born  subjects  "a*  beiny  the  principal  subject 
of  his  whole  treatise  /'  though  he  considers  the  incapacities 
of  aliens;  inasmuch  as  they  regard  specially  a  compara- 
tively narrow  class,  and  therefore  are  fit  matter  for  that  ex- 
ceptional department  which  is  styled  the  Law  of  Persons. 

I  apprehend,  therefore,  that  the  rights,  etc.  of  a  freeman 
and  citizen  are  not  properly  a  status :  meaning  by  a  status^ 
(the  only  meaning  which  I  can  possibly  attach  to  it,)  a  set 
of  rights  and  duties,  specially  regarding  persons  of  a  given 
class,  which,  for  the  sake  of  a  convenient  arrangement,  it  is 
expedient  to  detach  from  the  body  of  the  legal  system. 

It  cannot,  however,  be  inferred  from  what  I  have  now 
said,  that  the  Law  of  Things  contains  the  rights,  etc.  of  a 
citizen  and  freeman :  or,  in  other  words,  that  it  relates  to 
the  status  of  a  citizen  and  freeman.  For  a  citizen  and 
freeman  may  bear  many  status  which  consist  of  rights  or  in- 
capacities peculiar  to  certain  classes  of  citizens.  An  infant 
citizen,  for  example,  or  a  citizen  who  is  guardian,  is  clothed 
with  peculiar  rights  besides  those  which  are  matter  for  the 
Law  of  Things,  and  is  subject  to  peculiar  incapacities  which 
disable  him  from  taking  some  of  the  rights  with  which  the 
Law  of  Things  is  concerned. 

A  mistake  similar  to  that  against  which  I  have  offered 
this  caution,  is  made  by  M.  Blondeau  (the  Doyen  of  the 
Faculty  of  Law  at  Paris)  in  his  excellent  analytiad  Tables  of 
the  Roman  Law.  He  divides  the  corpus  Juris,  into  law  con- 
cerning **capables,'*  and  law  concerning  ^'incapaUes** :  mean- 
ing by  a  ''  capable,^'  a  Roman  <;itizen  sui  juris  and  not  in 
wardship ;  and  by  **  incapables^  all  who.  are  incapable  of 
more  or  fewer  of  the  rights  of  which  a  Roman  citizen  sui 
juris  is  capable.  His  law,  therefore,  of  capables,  is  pretty 
nearly  the  Law  of  Things  considered  as  an  exposition  of 
the  rights,  etc.  of  a  freeman  and  citizen.  But  this  division, 
though  extremely  specious,  is  false  and  defective.  There  is 
no  class  of  persons  who  are  absolutely  capables,  although 
some  are  subject  to  fewer  incapacities  than  others.  Nor  i)er- 
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haps  are  there  any  who  are  absolutely  incapables,  although 
the  incapacities  of  some  are  comparatively  numerous. 

It  is  also  manifest  that  a  Roman  citizen  sui  Jttris,  'must 
bear  many  characters  or  many  status :  in  respect  of  each 
of  which,  he  has  peculiar  rights  and  duties,  or  peculiar  in-^ 
capacities:  as,  for  example,  the  character  of  magistrate, 
guardian,  patrician,  plebeian,  etc.  And  how  can  these  pe^ 
culiarities  find  a  place  in  a  department  which  is  concerned 
generally  with  Roman  citizens  sui  Juris  ? 

[The  status  famiUm  not  a  status,  bat  is  considered  jn  jure 
rtrum.  v.  v.  Natural  and  dvil  status.  All  status  civil.  Boint 
out  Heineodos's  inconsistency,  in  the  passage  about  ctg^  and 
status.^"] 


'(■■■  t^dtlbr       Having  examined  various  definitions  of.  the. 


i:  Hm  Inia  ba- 

taMofthe 

iH?^£d£  ^^^  ^^  status,  and  of  the  distinction  founded  on 
^^  ^2*»^  that  idea,  I  will  now  offer  a  few  suggestionsi 
"  i^iMcvet-  which  may  perhaps  conduct  the  hearer  to  their* 

true  nature.        .  -      .  * 

Though  the  rights,  etc.,  which  are  constituent  elements 
of  a  condition,  are  peculiar  to  the  class  invested  with  con-> 
:v^  ditions  of  the  kind,  it  is  not  true  {e  converse)  that  the  rights, 

etc.,  which  are  matter  for  the  law  of  things,  are  common  to 
persons  of  all  classes,  or  reside  in.  or  are  incumbent  upon  all*: 
For  example:.  All  are  not  contractors,  mortgagees,  or 
mortgagors,  purchasers,  etc.  Nay,  some  status  consist  ex- 
clusively, or  consist  partly,  in  incapacities  to  take  or  incur, 
the  duties  which  are  matter  for  the  law  of  things.  *  ;; 

When,  therefore,  I  said  in  a  former  lecture,  that  the  Law- 
of  Things  is  to  the  Law  of  Persons,  as  the  genus  is  to  Uip^ 
species  under  it,  the  expression  must  be  taken  with  th^  mg^, 
.   dification  now  suggested.     .  / 

An  expression  more  ^learly  approaching  to  the  truth  is^ 
this:  That  the  rights,  etc.,^  which  are  matter  of  the  XjEW;^ 

^  tieiueodiis,  p.  62.    See  end  of  Lectore.  « >  .  :£ 

«  f  Befereace  to  missing  Lectore.  ,     > 


*. 


w  V 


JURI8FRUDBNCE.  418 

of  Things  must  be  taken  into  consideration  before  we  can 
understand  the  rights,  etc.,  which  are  constituent  elements 
of  any  given  status :  Whereas,  the  rights,  etc.,  which  are 
constituent  elements  of  any  status,  need  not  (generally  speak- 
ing) be  taken  into  consideration,  in  order  to  an  under- 
standing of  the  Law  of  Things.  They  have  no  necessary 
coherency  with  the  bulk  of  the  legal  system,  and  may  be 
detached  from  it  without  breaking  its  continuity.  This  is 
one  principal  reason  for  detaching  it :  for  it  does  not  break 
continuity,  and  renders  the  exposition  of  the  bulk  of  the 
system  more  compact  and  coherent. 

The  first  reason  (namely,  that  the  matter  of  the  law  of 
things  must  be  taken  into  consideration  in  order  to  a  right 
understanding  of  almost  any  status)  will  account  for  the 
difficulty  which  I  suggested  the  other  night ;  namely,  that 
certain  sets  of  rights  and  duties  which  would  seem  to  re- 
gard specially  comparatively  narrow  classes,  are  placed, 
nevertheless,  in  the  Law  of  Things.  They  have  such  a  co- 
herency with  the  bulk  of  the  legal  system,  that  if  they  were 
detached  from  it,  the  requisite  continuity  in  the  statement 
or  exposition  of  it  would  be  lost. 

E.ff.  The  rights,  etc.,  of  heirs,  and  other  representatives  of 
the  deceased :  Without  an  explanation  of  these  rights,  many 
rights  of  general  interest,  and  apparently  of  an  elementary 
kind,  could  not  be  understood. 

Or  again,  A  right  of  unlimited  duration  (as  contradistin- 
guished from  one  of  limited  duration),  etc.,  could  not  be  un- 
derstood without  an  explanation  of  the  law  of  succession.* 

It  is  true,  then,  generally,  that  the  matter  of  the  law  of 
things  must  be  taken  into  consideration,  before  we  can 
understand  the  rights,  etc.,  which  are  elements  of  any 
given  status.  Whereas,  the  matter  of  any  status  need  not 
be  taken  into  consideration,  in  order  to  an  understanding 
of  the  Law  of  Things. 

This  last  is,  however,  not  true  universally.   For  the  matter 

^  See  Note  upon  •iatu9  in  Table  II.,  9ubfine. 
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of  many  sets  of  rights,  etc.,  deemed  status,  must  be  taken 

into  consideration  partly,  in  order  to  an  understanding  of 

the  Law  of  Persons.   (IJ.  g.  Marriage,  in  order  to  understand 

Succession.)   There  are  more  jpracoffnoscenda  (as  I  shall  ob« 

serve  hereafter)  in  the  Law  of  Things :  but  still  there  are 

pracognoscenda  in  the  Law  of  Persons.     In  these  cases,  the 

status,  though  partly  coherent  with  the  bulk  of  the  system, 

is  mainly  detached  for  another  reason :  namely,  assembling 

rights,  etc.,  of  a  class  under  one  head. 

[Remarkable  instance  of  this  in  the  insertion  of  Jus  famiSa  in 
the  Law  of  Things.] 

In  order  to  expound  succession,  it  is  necessary  to  refer  for- 
ward, to  husband  and  wife — parent  and  child— and  even 
master  and  servant ;  because  out  of  these  classes,  succes- 
sors ad  intestate  are  generally  taken ;  and  in  order  to  ex« 
plain  the  capacities  of  other  persons  to  succeed,  it  is  ueces^ 
1"^  sary  to  treat  of  consanguinity :  which  involves  the  two  first 

^:f'  relations.     But  this  is  no  reason  for  expounding  the  status 

of  these  classes'  a  propos  of  succession.  ^  Nor  indeed  is  it 
by  virtue  of  status^  that  these  classes  succeed.  Jny  of  them 
are  capable  of  succeeding ;  whereas  status,  ew  vi  termini,  is 
peculiar  to  oiie  class — and  the  Law  of  Persons  is  only  con- 
versant with  status  (or  at  least  ought  to  be),  even  according 
to  the  intention  of  the  Roman  Lawyers.  Because  it  is  im- 
possible to  explain  a  common  capacity,  without  referring  to  a 
certain  class,  does  that  common  capacity  become  peculiar  ? 
Phx^edure  implies  some  consideration  of  the  sovereign 
authority.  But  is  that  a  reason  for  expounding  all  political 
status  apropos  of  procedure  ?     By  the  Germans  and  Blon- 

•J;*  .  deau.  Family  Law,  etc.,  is  placed  just  before  Succession  :* 
which  is  wrong:  because  it  is  only  connected  in  a  few 
respects  with  the  bulk  of  the  legal  system;  and  therefore 
reference  would  do. 

On  the  whole,  the  two  principal  reasons  for  detaching  sets, 
etc.,  from  the  body  of  the  legal  system  seem  to  be  these. 

•  Hugo,  Enc,  pp.  74,  808, 
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1st.  That  the  rights,  etc.,  constituting  the  status,  regard 
specially  a  comparatively  narrow  class  of  the  community : 
and  that  it  is  convenient  to  have  them  got  tc^ther  for  the 
use  of  that  class. 

2dly.  That  they  can  be  detached  from  the  bulk  of  the  sys- 
tem without  breaking  the  continuity  of  the  exposition.  And 
that  the  so  detaching  them,  adds  to  the  clearness,  etc.,  of 
the  exposition. 

And  therefore,  if  to  state  them  would  break  much  con- 
tinuity of  exposition,  these  rights  are  left  in  jus  rerum, 
though  specially  regarding  a  narrower  class. 

Where  the  two  conditions  concur,  the  two  objects  which 
I  pointed  out  in  the  last  lecture  are  accomplished ;  i.e.  1.  as- 
semblage of  rights,  etc.,  under  a  common  head:  2.  relief  of 
general  exposition  from  special  matter.  I  will  not  say  that 
these  are  the  only  reasons,  but  they  are  the  principal. 

In  practice,  it  has  not  been  usual  to  detach  them,  although 
both  conditions  concur  {i.e.  though  the  rights  be  peculiar 
to  a  comparatively  narrow  class,  and  though  detachable 
without  breaking  continuity)  if  the  rights,  etc.,  are  few  in 
number  and  unimportant.* 

But  this  is  illogical  and  unsystematic.  Where  a  set 
of  rights,  etc.,  is  so  detached  (for  those  conveniences  of 
arrangement  which  I  have  now  suggested)  the  set  is  called  a 
status.  And  this,  it  appears  to  me,  is  the  whole  rationale  of 
the  matter.  Though,  such  is  the  pother  made  about  status, 
that  nothing  but  a  most  laborious  inquiry  into  the  subject 
could  convince  me  that  there  was  not  more  in  it. 

It  is  difficult  to  state  the  distinction,  because  it  is 
a  distinction  suggested  by  considerations  of  arrangement, 
and  therefore  vague.  But  the  distinction  is  not  there- 
fore useless,  because  not  precise;  and  the  same  objec- 
tion applies  to  most  attempts  at  classification  and  arrange- 
ment. . 

It  is  important  to  explain  it  fully,  on  account  of  the  ex- 

*  Blondeau,  VII.  XI. 
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treme  obscurity  in  which  it  has  involved  the  science  of 

jurisprudence.* 

'    This  distinction,  too,  with  that  of  jus  in  rem  et  Jus  in 

personam  (or  delicts  and  obligations)  is  the  principal  key  to 

the  necessary  structure  of  Law.  ^ 

.  I  must  here  explain  an  apparent  inconsistency.  In  my 
Outline,  I  say  that  the  idea  of  status  is  a  necessary  one ; 
and  I  said  the  same  in  my  last  lecture.  And  yet  I  say 
that  a  status  has  no  certain  mark,  and  that  the  distinction 
between  Jus  persanarum  and  Jus  rerum  is  merely  adopted  for 
the  sake  of  a  convenient  arrangement. 

My  explanation  is  this :  That  the  differences  (though  not 
perfectly  precise)  which  suggested  the  distinction,  do  exist 
in  every  system. 

In  ev^  system  there  are  rights,  etc.;  which  concern 
specially  comparatively  narrow  dasses,  and  which  can  be 
detached  from  the  bulk  of  the  system  with  little  or  no  in- 
convenience. 

In  every  system,  there  are  also  rights,  etc.,  of  a  more 
general  int^rest^  or  which  it  were  impossible  to  detach  from 
the  bulk  of  the  system  without  bredcing  its  coherence  and 
continuity. 

There  are  therefore  reasons  in  every  system  for  adopting 
the  distinction,  although  it  may  not  be  described  precisely 
alike  in^ny  two  sptems.  That  this  is  true,  is  proved  by 
its  almost  universal  adoption.  . '  ;  v-  : 

.   [Mr.  Bentham  arrived  at  it  instinctively,  although  he  had 
jected  it.  >  .  -      '^. 

Meaning  of  a  **  comparatively  niarrow  class  •**  One 
pctoally  is  comparatively  narrow/  though  potentially  as  broad  as 
another.  Proprietors,  contractors,  etc.^  (taking  terms  in  lai^gisst 
sense,)  more  numerous  than  husbands,  wives,  infants^  etc.] 


y.  *  Instances  of  which  are  to  be  found  in  the  definition^  exsmined  finnj 

last  and  present  Lectures.  .  Befer  to  extreme  absurdities  of  Sir  WiQiain 

Blackstone.     See  his  Table. 
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Notes. 

Blondeau's  terms  suppose  that  the  persons  whom  he  calls  "/»- 
capables'*  are  distinguished  from  those  whom  he  calls  "  Capables** 
only  by  incapacities.*  But  this  is  an  error.  Both  are  capables 
and  incapables :  each  is  capable  (i.  e.  would  acquire  certain  rights 
etc.  and  be  subject  to  certain  obligations  etc.  on  the  happening 
of  certain  incidents)  of  rights  and  obligations  of  which  the  other 
is  incapable;  and  each  is  incapable,  etc. — Capacity  and  Inca- 
pacity, therefore,  cannot  be  made  the  basis  of  this  distinction. 

Excluding  special  and  political  Status  as  he  does,  the  Law  of 
Capables  is  with  him  equivalent  to  the  Law  of  Things  ;  for  it  in- 
cludes all  the  rights  etc.  which  regard  the  other  classes;  and 
paireS'familias  (being  considered  apart  from  the  modifications 
which  special  status  etc.  might  work  upon  their  private  rights) 
may  be  said  to  be  capable  of  all  these  rights.  The  division, 
however,  in  truth,  is  a  division  into  patres-familias,  and  those 
who  are  not ;  patres  familias,  in  abstract,  being  capable  of  all  etc. 

The  rights  and  obligations  of  capable  persons,  are  those,  which, 
though  not  belonging  to  every  status,  must  be  taken  into  con- 
sideration unth  reference  to  every  status. 

Besides,  many  of  the  elements  of  many  status  are  not  inca- 
pacities, but  rights  or  powers  not  possessed  by  other  classes: 
e.g.  tutor  or  guardian,  magistrate,  etc. 

Perhaps  there  is  no  man  a  "  Capable;*' — if  by  capable  be  meant  a 
person  invested  with  all  the  rights  and  capacities,  and  subject  to 
all  the  obligations  which  are  described,  or  ought  to  be  described, 
under  the  Law  of  Things;  certainly  there  is  no  one  who  is  ca- 
pable of  all  the  rights  and  obligations  which  are  described  in 
both  departments.  It  may  be  said  of  a  man  that  he  is  not  sub- 
ject to  this  or  thai  incapacity  or  this  or  tltat  exemption ;  but  it 
can  hardly  be  said  of  him  that  he  is  free  from  all,  or  susceptible 
of  none.     In  fine,  everybody  belongs  to  some  class. 


TVia  capita.f 

Quseritur  itaque,  Quid  sit  Status?     Resp.  Esse  qnalitatem, 

cujus  ratione  homines  diverso  jure  utontur,  e.  g.  quia  alio  jure 

utitur  liber  homo,  alio  servus,  alio  civis,  alio  peregrinus ;  hinc 

libertas  et  civitas  dicuntur  status.     Vocatur  alias  status  in  jure 

•  Sec  p.  411  (anU).  t  Sec  p.  408  (mUe). 

VOL.  11.  2    £ 
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nostro^  caput.  Status  Jurisconsultis  duplex  est,  naturaliM  et 
civilis.  Naturalis  est,  qui  ab  ipsA  xiatur&  proficiscitur,  e.  g.  quod 
alii  sint  masculi,  alii  feminse,  alii  nati,  alii  nascituri  vel  ventres. 
Civilis  est,  qui  ex  jure  civili  descendit,  uti  differentia  inter  liberos 
et  servos,  cives  et  peregrinos,  patres  et  filios-familias.  Hinc 
status  civilis  triplex  ^t ;  liberiatis,  secundum  quam  alii  sunt  liberi, 
alii  sunt  servi ;  civitatis,  secundum  quam  alii  cives,  alii  peregrini ; 
etdenique/aiitf/ue,  secundum  quam  alii  patres-familias,  alii  filii- 
familias.  Jam  ergo  facile  intelligitur  axioma :  quicumque  nuUo 
horum  trium  statuum  gaudet,  is  uon  est  persona  secundum  jus 
Bomanum,  sed  res,  guanwis  homo  sii.—Heineccius,  Reeit.  p.  52. 


Hominum  jura  civilia  qusecunque  sunt,  tribus  hisce  tanqoam 
involucris  oontinentur:  libertate,  civitate,  fiunili&y  qui  quidem 
status  appellantur. — MiiAlenbruch,  D.  P.^  vol.  ii.  §.  214. 


Die  biirgerliche  Rechtsfahigkeit  ist  das,  was  die  Romer  caput 
bder  status  nennen.  Die  Neueren  nennen  sie  dagegen,  verbnnden 
taiit  alien  durch  die  Gesetse  erzeugten  Eigenschafien,  wovon 
einzelne  Rechte  abh&ngen^  status  civilis :  die  natiirliche  Rechts- 
fahigkeit hingegen,  verbnnden  mit  physischen  Eigenschafien, 
welche  besondere  Rechtsverhaltnisse  zur  Folge  haben,  status  na- 
turalis.— TT^ibaut,  System,  vol.  i.  §  8. 


Mr.  Bentham  (misled  by  Blackstone  and  others)  treats  the 
distinction  of  ^  personarum  et  rerum  with  ^great  contempt; 
asking  (and  justly  enough)  how  things  can  have  rights,  or  what 
rights  there  can  be  which  are  not  rights  of  persons  ?  The  truth 
is,  that  a  distinction  suggested  by  himself  neaHy  tallies  with  the 
one  which  he  rejects  with  disdain ;  or  would  tally  with  the  latter, 
if  the  Roman  lawyers  had  pursued  Uie  principle  of  the  distinctioo 
consistently. — Author^s  Note. 

For  Mr.  Bentham's  Method,  see  Table  IX.  VoL  III.  (post). 

» 

Heineodas,  Becitationes,  p.  6$. 

Muhlenbnich,  D.  P.  vol.  fi.  p.  1 1. 

Thibaut,  System,  vol.  i.  pp.  160,  164. 

Madceldey,  LehTbnich  des  heot.  rom.  Beckts,  p.  150  et  seq. 

Hugo,  Geschichte,  pp.  105,  109,  116. 
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LECTURE  XLHI. 

[The  following  is  obviously  little  more  than  the  sketch  of  a 
Lecture,  which  must  have  been  filled  up  vivd  voce. 

The  Notes  at  the  end,  entitled  "Methods/'  etc.,  and  fre- 
quently referred  to  in  this  and  the  succeeding  Lectures,  were 
found  among  papers  some  of  which  contain  matter  apparently  des- 
tined to  be  employed  in  the  completion  of  the  Tables.''^ 

For  a  full  exposition  of  the  subjects  imperfectly  treated  in  this 
and  several  subsequent  Lectures,  the  reader  is  referred  to  these 
Tables  (Vol.  III.,  post),  which,  though  lamentably  incomplete, 
are  finished  as  far  as  they  go  with  the  utmost  care  and  accuracy. 

The  subject  of  Status  is  expounded  in  the  Notes  to  Table  IL 
—S.  A."] 


QoESTiON.  Whether  JUS  personarum  contains  the  JSmMd 
law  of  status  ?:  t.  e.  descriptions  of  the  rights  or  ^^  <^  ^•^ 
duties,  capacities  or  incapacities,  which  (k>nstitute 
status^  or  only  of  the  events  by  which  persons  are  invested 
with  and  divested  of  the  status. 

In  this  respect,  all  authors  are  inconsistent.f  By  scat- 
tering through  the  Law  of  Things  many  constituent  ele- 
ments of  conditions,  they  partially  defeat  the  purpose  of 
the  division. 

The  Roman  Law  and  Blackstone  blend  the  two  methods; 
and,  by  consequence,  lose  the  advantage  of  the  first;  keep 
the  disadyantage  of  the  second;  and  add  a  difficulty  of 
their  own :  t.  e.  that  of  obliging  the  seeker  to  look  for  the 

*  For  a  description  of  the  Tables,  see  Preface  to  Vol.  I.  p.  xxxv. 
f  Authors  of  the  Institutes,  Blackstone,  French  Code,  etc. 
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peculiarities  of  status^  not  only  under  the  descriptions  of  the 
several  rights  and  titles,  but  also  under  the  (as  by  them 
treated)  purposeless  department  of  jura  personarwH.* 

Injuries,  civil  and  criminal,  with  the  rights  and  duties 
they  engender,  and  also  civil  and  criminal  procedure,  should 
not  be  co-ordinated  with  ju9  perwnarum  et  rerum,  but 
should  be  distributed  under  both.f  Jus  actianum,  co-ordi- 
nated  by  the  authors  of  the  Institutes  with  Jus  persanarum 
et  rerum,  should  be  spread  under  both.  The  division 
should  be  twofold  only. 

^^Z^        Undisr  "  Law  of  Things,"  I  include,  not  only 

^^  iBind  quan  ex  contractu,  tis  are  independent  oi status, 
M&M9<oaod  but  also  all  such  civil  injuries,  rights,  etc.,  er 
delicto,  procedure,  and  parts  of  civil  procedure; 
and  also  crimes,  and  such  obligations  ex  delicto  publico,  and 
parts  of  criminal  procedure  as  are  likewise  independent  of 
status.  And  so,  under  every  department  of  the  Law  of  Per- 
sons. This  arises  from  the  very  nature  of  the  distribution. 
The  object,  as  we  have  seen,  is  to  distinguish  the  Universal 
from  the  Particular: — and,  surely  violations  and  sanctions 
ex  statu,  and  violaitions,  etc.,  not  ex  statu,  as  much  need  to 
be  distinguished,  as  primary  rights  and  obligations  ex  statu 
etnon. 

One  of  the  reasons,  too^  for  putting  the  Law  of  Things  first, 
viz.  the  limited  application  of  universal  law  to  the  peculi- 
arities of  status,  is  a  reason  for  detaching  all  these,  whether 
they  belong  to  primary  rights  or  not;  from  the  rest.  Black* 
stone  makes  no  distinction  between  violations  and  sanctions 

-  •         •  •  •        •  - 

as. modified  by  status  and  as  unmodified. 

'This  .is  the  consequence  of  his  main  division;  which  iS 

not  into  Law  of  Things  and  Law  of  Persons,  or  into  G^n^ 

^  Method  of  Boroan  Lawyers,  (2)  (4).  Method  of  Blackstone,  (2)  (S)« 
See  end  of  Lecture. 

f  Thibaot,  Utber  J919  permmarum  et  rerum,  8,  9, 19. 
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ral  and  Particular,  but  into  Rights  and  Wrongs,    The  cort^ 
sequence  of  which  is,  that  rights  arising  from  injuries  are 
not  divided  by  him  into  general  and  particular. 

Distinction  detween  public  and  private  law. 

Criminal  law  is  a  part  of  public  law  {latius  acceptum) ; 
and  therefore  is  excluded  by  Roman  Jurists  from  Law  of 
Persons  and  Law  of  Things.  But  it  ought  to  be  distributed 
under  those  two  departments. 

In  the  Institutes,  the  law  of  poHtical  conditions  and  cri- 
minal law  are  not  treated.  In  Blackstone,  they  are.  The 
division  should  be  twofold  only. 

Order  of  Law  of  Things  and  Law  of  Persons. 

Possible  simplification.  Implication  of  one  status  with 
every  other,  as  well  as  of  every  status  with  jW  rerum  or  the 
body  of  the  system :  e.y.  a  married  infant,  a  husband-soldier, 
a  married  woman,  a  trader,  etc.  But  unless  the  system  be 
simplified,  lawyers  cannot  understand  all  of  it.  And  not 
understanding  all,  cannot  have  complete  knowledge  of  any 
part.  If  it  were  accessible  to  all  lawyers,  expense  and  uncer- 
tainty would  be  mightily  diminished. 

[We  have  now  no  Lord  Coke.  His  resemblance  to  Roman 
Lawyers.] 

Queries  as  to  the  outline  of  the  Method. 

[Should  the  Law  of  Things  be  preceded  by  an  enumeration  of 
the  several  classes  of  persons?  Or  should  this  be  prefixed  to  the 
Law  of  Persons,  and  only  so  much  relative  to  status  in  general 
precede  the  former,  as  suffices  to  illostrate  the  distinction  between 
these  two  grand  divisions?] 

Beeuonsfor  postponing  the  Law  of  Persons  to  the  Law  of 
Things,  and  for  treating  this  last  most  in  detail. 

The  resemblances  between  different  systems  are  founds 
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for  the  most  part,  in  the  generic  part«  of  them ;  or  16  those 
departments  of  them  which  relate  to  the  Law  of  Things. 
Though  the  law  of  things  cannot  be  explained  (in  its 
whole  extent)  without  occasional  anticipation  of  the  matter 
of  the  law  of  persons,  yet  it  contains  more  pracqpnoscenda 
et pratermittenda  than  the  latter. .  A  previous  notion  of  the 
law  of  things  is  a  better  preparative  for  the  acquisition  of 
the  law  of  persons,  than  is  a  notion  of  the  law  of  persons 
for  the  acquisition  of  the  law  of  things.*  This  follows 
ftoxn  the  very  nature  of  the  distinction  :  namely,  that  the 
latter  consists  of  such  portions  as  affect  classes  compara- 
tively narrow ;  as  generally  are  themselves  modifications  of 
jus  rerum;  and  as  can  be  detached  from  the  bulk  of  the  legal 
system  without  breaking  its  continuity. 

TAe  method  pursued  in   the  Law  of  Tkinys  should  be 
pursued  uuder  each  head  of  the  Law  of  Persons.     (See 
OuUineJ 

In  treating  of  any  status  (whether  generic  or  specific)  the 
rights  and  obligations,  etc.,  direct  or  correlated,  which 
grow  out  of  it  [or  make  it  up]  must  be  considered  in  the 
order  observed  under  the  Law  of  Things :  t.  e.  Primary  x 
rights,  with  their  subdivisions  of  jura  in  re^  jura  ad  Yem^ 
compounds  of  both,  jura  in  unioersitatibus^  etc. ;  and  vio- 
lations of  these  primary  rights  and  obligations,  with  the 
secondary  or  instrumental  rights  and  obligations  by  which 
such  violations  are  remedied  or  prevented. 

Principles  on  tohich  Rights  a$id  Obligations  are  to  be  referred 

to  this  or  that  Status. 

The  rights  and  obligations,  capacities  and  incapacities, 
susceptibilities  and  exemptions,  which  belong  to  a  certain 
class  SAsueh  (whether  such  rights,  etc.,  are  originally  rights^ 
etc.,  of  that  status^  or  restorations  of  jura  rerum  in  dero- 

*  Blondeao,  II.    Falck,  citing  Saurez. 
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gation  bf  the  rights,  etc.,  of  another  status  with  which  it  ia 
combined),  must  be  considered  together. 

jKy :  All  that  relates  to  the  status  "  Infancy,"  abstracted 
from  any  other  status,  must  be  considered  together.  All 
that  relates  to  the  status  *'  Trader"  must  also  be  considered 
together  ;  including  thereunder  such  generic  rights  and 
obligations  as  infants  tcAen  traders  enjoy  or  are  subjected 
to,  contrary  to  the  general  rules  touching  infancy. 

In  order  to  determine  the  status  to  which  any  given  right 
mth  its  correlating  obligation  shall  belong,  inquire  (P)  whe- 
ther the  obligation  exist  for  the  sake  of  the  right,  or  the 
right  for  the  sake  of  the  obligation :  (2"*)  whether  the  right 
or  the  obligation  (as  the  case  may  be)  grow  out  of,  or  exist 
by  reason  of,  any,  and  what,  status.  Having  found  that  it 
exists  as  a  consequence  of  the  existence  of  such  or  such  a 
class,  treat  the  right  with  its  correlating  obligations,  or  the 
obligation  with  its  correlating  rights,  as  forming  part  of  (or 
falling  under)  the  status  of  that  class. 

Under  any  department  of  the  Law  of  Persons  are  to  be 
considered  not  only  the  rights  and  obligations  peculiar  to 
the  sf-atus,  but  also  rights  and  obligations  (generic  or  not) 
not  belonging  to  the  status  as  modified  by  it. 

A  Right  or  Obligation,  how  it  arises  out  of  this  or  that  Status. 

If  a  right,  it  has  a  correlated  obligation  imposed  upon 
others.  But  inasmuch  as  this  obligation  exists  for  the  sake 
of  the  ri^ht,  and  that,  as  we  have  shown,  exists  by  reason 
of  the  status,  it  follows,  that  the  obligation  is  also  a  conse- 
quence of  the  status,  exists  for  the  sake  of  it,  and  ought 
to  be  treated  with  it.  The  same  reasoning  is  applicable  to 
obligations,  wherever  they  induce  the  consideration  of  their 
correlated  rights  though  existing  in  others :  also  to  exemp- 
tions and  incapacities. 

The  principles  which  lead  to  the  distribution  of  the  whole 
matter  of  law  into  ''  Law  of  Persons  and  Law  of  Things,** 
must  also  determine,  the  departments  and  subdepartmenta 


".it-     . 
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iiito  which  the  law  of  persons  should  be  divided,  with  the 
order  of  those  departments  and  of  their  several. subdepart- 
ments. 

1st  principle;  Separation  of  that  which  is  peculiar  to 
certain  classes. 

JS^tus  divisible  into  (V)  those  which  (though  they  may 
>  y    .      \  attach  upon  any,  or  upon  almost  any)  are  limited  to  a  few; 

and  (2"")  those  which  attach  upon  every  one  (at  some  time 
^^  or  other  of  his  Kfe),  or  which,^  if  not  universal,  are  very 

widely  epread.  Instances  of  the  first  genus;  trades,  pro- 
fessions, government  offices,  etc. :  of  the  second  genus ;  the 
various  domestic  conditions:  of  the  first  species  of  this  se- 
cond genus,  infancy,  and  the  filial  condition :  of  the  second 
.  species  of  the  same,  marriage,  and  paternity. 
:  The  second  genus,  as  being  of  more  general  appUcatUm^ 
should  precede  the  first  .   '^  ' 

,   .      2iid  principle ;  From  the  less  to  the  more  composite  i 
r  V       From  those  which  (to  be  complete)  suppose  not  the  explica- 
tion of  other  or  many  ntatue,  to  those  which  suppose  such 
i    ;  explication.    But  quaere,  if  there  be  any  such  principle,  em^ 

%.■  cept  in  combination  toith  the  first.     For  the  modifications 

l^>    .^  of  the  more  general,  by  the  more  special  status,  it  is  natural 

'ti     ■.\, .         to  look,  not  into  the  first  but  into  the  last :  e.  g.  for  ^'In- 

fant  trader,"  not  under  "Infant,"  but  under  "Trader.** 
Insomuch  that  "  trader'*  supposes  an  explication  of  infant.* 


:*, 


*.. 


M.* 


•ii^ 
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f:  ^  a     j  Wherein  Status  consists.  .  » 

j>  .  ■       ■  •  • 

wiiareinfite.      The  peculiarities  ot  status  seem  to  consist; 

?l   V  (y)  I"  nghts,  obligations,  and  capacities  ^ 


^V.  liar  to  the  class;  whether  such  rights,  etc.,  hesuiyeneris 

f<^:  or  only  modifications  of  others.    (2**)  In  peculiar  incapa- 

cities:  (S"")  In  peculiar  conditions  to  be  fulfilled  or  observed 
.  before  incidents  can  have  their  usual  effect :   But  these 
seem  to  come  under  the  head  of  peculiar  rights,  obliga- 

♦  Bhckstonc,  Yd.  II.  p.  476.  *-^- 
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tions,  etc.,  or  incapacities ;  t.  e.  conditional  rights,  etc.,  or  in- 
capacities. 

So  that  wherever  a  set  of  persons  have  rights,  obligations, 
etc.,  pecuHar  to  themselves ;  or  are  incapable  of  such  as  are 
common  to  many  others,  there  is  a  status:  or,  in  other 
words,  the  persons  are  determined  to,  or  constitute  a  class. 

Rights,  obligations,  (and  capacities)  which  are  not  con- 
fined to  one  class,  do  not  originate  in  status* 

What  it  is  that  determines  a  person  to  this  or  tliat  class,  or 

what  it  is  that  makes  the  class. 

1®.  The  being  clothed  with  actual  rights  and  subject  to 
actual  obligations,  peculiar  to  persons  of  the  class;  the 
being  capable  of  investment  with  such  pecuHar  rights,  and 
of  subjection  to  such  peculiar  obligations ;  or  the  being  inca- 
pable of  certain  rights  and  obligations  of  which  persons  of 
other  classes  generally  are  capable.f 

2^  Rights  and  duties  exspeciali  titido,  and  rights  and  du- 
ties immediate  ex  statu,  or  arising  from  the  mere  fact  that 
the  party  is  living  under  the  jurisdiction  of  the  Govern- 
ment. } 

Generally  speaking,  a  right  or  duty  forming  a  constituent 
element  of  a  condition  has  been  preceded  by  two  events : 
1.  The  event  investing  the  status.  2.  A  title  specially  in- 
vesting the  right  or  duty :  e.  g.  the  peculiar  right  of  a 
married  woman  to  land  or  goods. 

This,  however,  is  not  true  universally.  There  are  rights 
or  duties  ex  statu  immediate,  or  arising  from  the  event  in- 
vesting the  status,  without  the  intervention  of  a  special  /i- 
tulus.  Such  is  the  right  in  rem  to  the  status  itself.  Such 
too  is  the  right  of  the  father  to  exact  obedience  from  the 

*  Muhlenbruch,  Vol.  II.  p.  1 2.  Heineccius.  Mackeldey.  Corp,  J.  C, 
164.  Yom  Beruf,  p.  99.  Blackstone,  Vol.  I.  pp.  S71,  433;  Vol.  III.  p. 
165. 

f  Gaius,  pp.  4,  6,  59,  75.     Institutes,  15,  5. 

X  See  Lecture,  ante.  Sec  Table  II.  note  5.  Note  Id  OatKoe  about 
Public  Law,  Vol.  I.  p.  cvi. 
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child,  and  to  punish  in  case  of  disobedience.  Such  too  is 
the  corresponding  duty  of  the  child  to  render  obedience ; 
The  right  of  the  child  to  support :  Certain  rights  and  duties 
of  husband  and  wife,  guardian  and  ward,  master  and 
slave. 

There  are  rights  and  duties  in  or  upon  all,  iine  spedali 
tUulo,  arising  from  the  mere  fact  of  their  being  within  the 
jurisdiction  of  the  given  sovereign  government  (unless  spe- 
cial incapacity  intervened).  [B.  g.  Right  to  personal  secu- 
rity, etc.]*  Such  rights  are  cdled  ''natural  or  inborn,** 
because,  arising  Bine  ^peciali  iitulo,  there  is  no  obvious  in- 
vestitive fact.  But  in  truth,  there  is  scarcely  a  right  or 
duty  immediaie  ea  lege.  (Why  called  so,  see  Thibaut,  Jms 
in  rem  et  in  personam.) 
^-  This  applies  to  duties  as  well  as  to  rights.    There  are 

^■■■.  many  that  might  be  deemed  inborn  rights  besides  those 
usually  called  such:  e.g.  capacity  of  an  heir  apparent  or 
presumptive,  or  before  adiiio  (in  Roman  law).  Here  there 
is  no  special  iittdue,  but  merely  a  general  capacity  to  take 
a  number  of  rights,  (merely  on  the  happening  of  certain 
incidents.) 

A  right,  duty,  capacity,  or  incapacity,  which  originates 
in  status,  (or  forms  a  constituent  element  of  a  status,)  is 
peculiar  to  persons  of  the  given  class ;  although  it  may  hap- 
pen to  be  denoted  by  a  generic  expression  which  comprises 
a  right  or  duty  in  or  on  persons  of  other  classes.  JB.g.  An 
in&nt  may  be  bound  by  a  contract — but  subject  to  cbn- 
ditigns  and  modifications  peculiar  to  contracts  made  by 
infants. 

'  An  incapacity  (as,  to  contract,  take  by  purchase,  etc.) 
may  be  common  to  many  classes,  as  to  aliens,  persons  con- 
victed and  attainted,  infants  or  married  women  (in  certain 
cases) :  but  in  each  case,  the  incapacity  has  something  pe- 
culiar, in  extent,  ground,  etc. 

.    ^  See  BlacksioDe,  YoL  I.  p.  121.  Natural  rights,  inborn  rights,  absolnte 
rights.    Blackstone's  confusion  of  meanings  of  "  naturaL" 
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The  T'erms,  "  Law  of  Things  "  and  "  Law  of  Persons*'  Ctoilh 
their  established  equivalentsj  are  insigtiifcant  : 

i.  e.  They  give  no  notion  of  the  purpose  of  the  distinction 
which  they  are  intended  to  mark.  Law  is  concerned  with 
rights  and  obligations  (or  capacity  or  incapacity  for  them) : 
every  right  resides  in  a  person,  and  most  rights  concern 
thinffs  (in  the  Roman  sense);  every  obligation  is  also  imposed 
apon  a  person,  and  generally  concerns  a  thing :  therefore  ail 
law  18  0/  or  concerning  persons,  and  most  law,  of  or  concern" 
ing  things* 

"  General  and  Particular'^  would  suffice ;  but  the  same 
terms  are  also  used  in  other  senses :  viz.,  to  denote  law 
which  obtains  through  the  whole  of  any  State,  as  opposed 
to  that  which  is  peculiar  to  districts  or  places. 

"Law  of  Things"  and  "  Law  of  Persons"  is  further  ob- 
jectionable for  my  purpose,  because  these  two  departments 
include  Delicts,  public  and  private,  and  Procedure,  as  nio« 
diiied  by  status :  an  extension,  which  (though  absurdly)  has 
not  been  given  to  them  by  others.  \  It  may  also  be  doubted 
whether  Law  of  Things  was  intended  to  include  Jura  ad 
Hem. 

General  or  generic  Law  and  Law  of  status. 

Law  of  the  summum  genus  "  Persons  "  (or  Law  directly 
interesting,  or  regarding,  all  persons) :  and.  Law  directly 
regarding  the  several  genera  and  species  into  which  Persons 
are  divisible. 

•  See  '  Method  of  Blackstone.' 

t  Traits,  etc.,  Vol.  I.  pp.  160,  294. 

X  See  '  Method  of  the  Roman  Lawyers  and  Bhidutone.' 


428  LECTURE6   ON 


• 


Notes. 

(1.) 
Method  observed  by  Sir  WiUiam  Blacksione  (vol.  i.  p.  122) . 

1.  Law  of  Persons  and  Law  of  Things,  so  far  as  r^ards 
jnimary  rights  and  obligations. 

2.  (a)  Law  of  Civil  Injuries — (b)  of  the  rights  and  obliga- 
tions which  thence  arise — (c)  and  of  ciril  procedure: — aban- 
doning, here,  the  former  division  into  ''  Law  of  Pearsons  and 
Law  of  Things ;''  and  mingling  civil  injuries,  etc,  as  tmmod^fied 
hj  status  (or  as  they  concern  aU  classes,)  with  the  same,  as 
modeled  hj  status. 

8.  (a)  Law  of  Crimes,  etc. : — abandoning  again,  etc. 

Method  as  to  Sources — ^Equity  and  many  other  branches  only 
slightly  touched  upon  (voL  iii.  p.  28). 

But  Crimes,  Special  Law,  and  Public  Law  are  not  omitted. 
(See  ''  Public  and  Special  Law.'') 

Great  superiority  of  Blackstone's  Method  to  that  of  the  Boman 
Institutional  Writers,  the  French  Code,  etc. : — 

1^  In  treating  civil  injuries — frights,  etc.,  ex  deUeto  prwato, 
and  civil  procedure,  each  apart  from  the  other,  instead  of 
treating  any  one  or  two  of  them  implicitly  with  another  (vol.  iii. 
pp.  115,  118). 

2\  In  treating  crimes — ^rights,  etc,  ex  delicto  publico — and 
criminal  procedure,  in  the  same  manner.     ''  See  Delicts.'' 


(2.) 

Remarks  upon  the  Method  observed  by  Sir  WiUiam  Blackstone. 

Like  Oaius  and  the  compilers  of  the  Institutes,  he  has  no  de- 
finite purpose  in  detaching  the  Law  of  Persons  firom  that  of 
Things.  Throughout  the  law  of  things,  much  that  arises  out 
status  is  considered.  Therrfore^  if  he  intended  to  make  law  of 
persons  relate  to  rights,  etc,  ex  statu,  he  has  not  adhered  to 
that  intention.  On  the  contrary,  much  that  relates  to  status  is 
considered  under  the  law  of  persons;  so  that  if  he  intended 
law  of  persons  to  contain  a  mere  enumeration  of  status,  with 
the  modes  in  wliich  they  b^n  and  end,  he  has  equally  deviated 
from  that. 
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[For  a  fuller  accoant  of  the  Method  observed  by  Sir  Wm. 
Blackstone,  see  Table  VIII.,  (post)  Vol.  III.] 


(8.) 

Rights  of  Persons  as  defined  by  Blacksione  (vol.  i.  p.  122). 

Rights  of  Things :  ibid. 

The  di8tincti9n  supposes  that  Things  can  have  rights. 

This  is  founded  upon  a  misapprehension  of  the  terms  of  the 
Roman  Law.  By  jura  personarum  and  jura  rerum  the  Roman 
lawyers  intended,  not  the  rights  of  Persons  and  Things,  but 
the  law  of  or  relating  to  perscns,  and  the  law  of  or  relating  to 
things.  This  is  manifest  from  Gains,  the  Institutes,  etc.  The 
former  having  divided  Jus  or  Law  into  jus  gentium  and  jus  civile ; 
and  having  shown  the  various  sources  of  the  Roman  Law  or  Jus ; 
proceeds  to  divide  that  same  subject  according  to  the  objects  or 
subjects  with  which  it  is  conversant:  ''Omne  jus  quo  ntimur 
vel  ad  personas  pertinet,  Tel  ad  res,  vel  ad  actiones.  Sed  prius 
videamus  de  personis.''  (Oaius,  lib.  i.  §  8.)  And  having  finished 
the  jus  personarum,  proceeds  to  treat,  not  of  the  rights  or  even  of 
the  ''law''  of  things,  but  of  their  Division  and  Acquisition. 

The  misapprehension  is  founded  upon  that  ambiguity  (the  ap- 
plication of  the  same  term  to  law  and  to  one  of  the  consequences 
or  creatures  of  law)  from  which,  as  we  have  already  observed, 
our  own  law  language  is  almost  alone  exempt.  (Jus;  Dritto; 
Droit;  Derecho;  Recht.) 

But  the  distinction  as  explained  in  the  cited  places,  is  not  only 
founded  upon  a  misapplication  of  language,  and  thereby  involves 
the  subject  in  obscurity : — it  is  also  inconsistent  with  the  subse- 
quent exposition  which  Sir  William  Blackstone  gives  of  these 
same  rights.  According  to  the  terms  of  the  distinction,  the 
Rights  of  Persons  are  such  rights  as  men  have  to  their  own  per- 
sons or  bodies :  i.e.  The  right  of  moving  without  obstruction  by 
others  firom  place  to  place,  subject  to  limitations  imposed  by 
law :  and  the  right  of  freedom  from  bodily  barm,  subject  to  the 
same  restriction.  So  that  all  such  rights  as  a  man  may  have  in, 
over,  or  to  external  objects  (whether  other  persons  or  things,) 
ought,  in  pursuance  of  the  same  distinction,  to  have  been  ex* 
duded  from  the  rights  of  persons,  and  treated  of  nowhere  but 
under  the  rights  of  things. 
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{Instanceft  from  the  Comraentaries  in  which  Sir  'William  Black« 
stone  has  treated  rights  to  things  under  ''  Rights  of  persons,^ 
(in  his  sense)  and  conyersely.  Husband  and  Wife^  Father  and 
Child,  etc.,  vol.  i.  p.  128.     Property,  p.  188.] 

In  consequence  of  his  misapprehension  of  the  term  ''  Rights 
of  persons,''  he  has  treated  (Book  I.  c.  1)  rights  to  life,  reputa- 
tatiod,  etc.,  with  the  obligations  to  respect  them,  under  the 
rights  of  persons ;  although  as  being  common  to  every  staiu$, 
'  it  is  manifest  that  they  belong  to  the  rights  of  things.  They 
are  in  truth  universal  jura  in  re  sine  tiiulo. 

The  Roman  Law  is  free  from  this  error;  its  error  consisting 
in  partially  expounding  the  peculiarities  of  oertain  MtatuM  under 
the  '' Jttff  pereonarwn*'  instead  ^f  either  giving  thereunder  a 
complete  exposition  of  rights  ex  statu  (on  the  one  hand,)  or  of 
limiting  that  department  (on  the  other)  to  m  mere  enumeration 
of  status  themsdves,  and  of  the  modes  of  their  investment  and 
.divestment.  'There  is,  however,  no  mingling  of  universal  and 
:;/'  :.  )iarticular  rights,  etc.,  under  that  department.  '- 


>j  ■•■». 


v. 


i.".' 
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Methods  of  the  Roman  writers. 
Methods  observed  in  their  detailed  works. 
Oeneral  account  qfihese  works. 

:  .Methods  observed  in  their  institutional  writinffs.     . 

General  account  of  these  works, 
yj  Jdeniity  afthis  m^hodwUhthat  observed  in  modem  codes,and 
ihe'most  systemafie  expositions  €f  a  corpus  juris  by  private  handsi, 
.K  Utility , of  u  knowledge  of  the  Eoman  law. 
'.  Comparative  parisprudence.'\ 


-■■-  ■.^■■.•. 


.';.••  (2.)  .  •     ■   .    / 

•       ""  *  *        ■ 

The  dististetion  between  the  Jura  Personarum  and  Jura  Rerum^  as 

iyi ;  v?j-;:    •      ..  stated  by  the  Roman  Lawyers;  ;  ''^ 

*.       • 

^  Is  Jtio^' lik6  that  of  Blackstone,  liable  to  the  objection  thi^ 
things' are 'supposed  capable  of  rights. 

-   *  The  list  of  sabjeets  to  be  treated  is  ninnbaned  as  above  hfflie  MB.M 
f  Hago  E.  pp.  128,  824,  etc.     Gaiiw,  pp.  89,  41,  47,  48,  SS.    VVyi/ 


iv^ 
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It  18  however  liable  to  the  second  objection  which  we  have 
presumed  to  advance  against  the  method  of  the  learned  Com- 
mentator. 

Law^  as  it  relates  to  Persons,  ought  to  have  been  the  only  sub- 
ject of  the  first  grand  division.  Instead  of  this,  innumerable 
instances  may  be  cited  in  which  the  law  as  it  relates  to  Things  is 
therein  treated  of.  The  Law  of  Persons  is  not  confined  to  a  mere 
enumeration  of  status,  and  a  description  of  the  modes  in  which 
they  begin  and  end.  Instances  of  rights,  obligations,  etc.,  ex 
statu,  are  scattered  up  and  down  in  the  other  departments. 


(3.) 

Methods  of  the  Roman  writers. 

Whether,  according  to  the  Institutional  method  of  the  Roman 
lawyers,  jura  ad  rem,  or  obligations  stricto  sensu,  belong  to  the 
Law  of  Things  ? 

The  dispute  seems  to  have  arisen  from  confounding  Jura  in 
re  with  the  Jus  quod  ad  res  pertinet. 

The  first  belong  partly  to  the  Law  of  Things  and  partly  to  that 
of  Persons  ;  not  being  (generically  considered)  either  dependent 
upon  or  independent  of  status,  but  being  distinguished  by  this  : 
that  they  avail  against  mankind  generally. 

The  latter  was  intended  to  include,  not  only  all  such  jtira  in 
re  as  are  independent  of  status,  but  also  all  such  Jura  ad  rem 
are  also  independent  of  status.  Actions  being  intended  to  com- 
prise Procedure  only. 

Proofs : — ^The  announcement  of  the  tripartite  division  with  the 
corresponding  method  of  treatment :  The  place  occupied  by  suc- 
cession/76r  umversitatem  (sed  qusere).  Sir  William  Blackstone's 
view  of  the  subject ;  who  places  Property,  etc.,  and  Contract,  etc.^ 
under  a  common  department :  viz.  **  Rights  (or,  as  it  ought  to 
be.  Law)  of  Things." — ^This  also  accords  with  the  opinion  of 
Suarez,  who  divides  Law  (t.  e.  primary  rights  and  obligations), 
in  the  same  manner  into  two  departments,  *'  Law  of  Things  and 
Persons.'* 
.    The  scheme  may  have  been  the  following : — 

Ist.  Rights,  etc.,  ex  statu  (or  perhaps  a  mere  enumeration  of 
status). 
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2nd.  Rights,  etc.,  not  es  statu. 


(1.)  Jura  im  re  (including    (2)  Jura  ad  rem.  (8)  Prooeduie. 

such  an  anticipation  of  jura  \ 

ad  rem  as  was  necessary  to  I  j 

make  Uninerntatei  juru  in-        ex  c :  ex  d.  ^ 

t«Uigible).  ex  q.  c : 

ex  q.  d. 

But,  according  to  the  announcement,  Pkooedure  and  jus  vs  re  (jsk  ooft 
of  which  jura  ad  rem  must  be  comprised)  co-ordinate  with  jus  persomarmtmm 

Want  of  a  generic  expression  may  hare  led  to  all  the  oonfu- 
sion.  Wanting  a  generic  expression  to  denote  the  half  which  it 
was  intended  to  oppose  to  jus  personarum,  they  have  co-ordinated 
its  parts  with^tt^  personarum,  forgetting  one  of  them. 

The  effect  of  the  whole  is  this :  They  intended  (thongh  the  in- 
tention was  obscure)  to  divide  the  whole  of  Private  Law  (exdud- 
ing  therefrom,  not  only  political  status,  but  also  professional 
status  and  the  whole  of  criminal  law)  into  two  principal  de* 
partments ;  one  of  which  they  farther  meant  to  divide  into  three 
divisions.  But  for  want  of  a  generic  name  wherewith  to  desig- 
nate this  department,  they  have  treated  its  divisions  as  if  thej 
were  of  the  same  rank  as  the  other  department.  And  farther, 
through  foi^etfulness  (or  for  some  unaccountable  reason)  thej 
have  degraded  one  of  these  three  divisions  to  the  rank  of  a  sub- 
division of  one  of  the  others,  leaving  it  uncertain  to  which  thej 
intended  to  refer  it. 

If  this  were  the  scheme,  "  Obligations''  belongs,  neither  to 
''Jura  Rerum"  nor  to  ''  Actiones/*  but  is  a  divinon  {on  the  same 
Une  with  these)  either  (1^)  of  the  great  department,  ''  Law  of 
Rights,  etc.,  nan  ex  statu ;"  or  (2®)  of  the  whole  of  private  law 
(assuming  that  the  proper  subject  of  Law  of  Persons  is  a  meire 
enumeration  of  «/a/i»,  etc.).  ' 


(4.) 

Remarks  upon  the  method  observed  by  Gaius. 

In  pursuance  of  that  well-founded  distinction  between  Law 
of  Persons  and  Law  of  Things  which  Gains,  in  common  with 
other  institutional  writers,  has  ^opted,  the  main  division  (ac- 
cording to  Ends  and  Subjects)  should  not  have  been  thre^old 
f still  less  fourfoldj,  but  twofold  ;  the  matter  of  the  Law  of  Actions 
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(f.  t,  civil  procedure),  as  unmodified  by  9iaiu»  (or  in  other  words 
the ^^nera/ia  of  the  law  of  actions),  being  included  under  the  Law 
of  Things,  and  the  several  modifications,  under  the  several  status 
out  of  which  thej  arise.  . 

The  treatUe  is  confined  to  Private  Law :  i.  e.  all  that  relates  to 
politicfJ  status — to  the  Sovereign  and  to  the  administration  of 
the  sovereign  power — is  excluded.  No  r^ular  account  even  is 
given  of  the  constitution  of  Courts  of  Justice,  without  which  the 
law  of  actions  is  not  intelligible. 

•  Criminal  Law,  or  publico  Judicia  (briefly  mentioned  in  the  In- 
stitutes) :  f .  e.  crimes,  punishments,  and  criminal  procedure,  are 
altogether  omitted;  though  the  greater  part  of  crimes  are  as 
much  violations  of  private  primary  rights  as  the  private  delicts 
of  which  he  treats.     (So  also  Bloudeau,  X.) 

The  purpose  of  the  distinction  between  Law  of  Persons  and 
Law  of  Things,  is  not  only  forgotten  with  reference  to  civil  pro- 
cedure; but  rights  and  obligations  of  all  other  sorts,  without  dis- 
tinction to  their  universality  or  particularity,  are  scattered  up 
and  down  through  the  two  (or  three)  first  divisions.  If  the  purpose 
was  to  sever  Law  of  Persons  from  Law  of  Things  in  the  manner 
supposed,  all  the  rights,  etc.,  ex  statu  should  have  been  put  into 
the  former,  and  it  should  have  been  placed  last. 

If  the  purpose  merely  was  to  enumerate  the  several  status  and 

to  explain  the  respective  modes  in  which  they  begin  and  end,  and 

then  to  deal  with  rights  and  their  respective  modifications  ex 

.  statu  in  succession  (as  explained  above),  the  matter  of  the  treatise 

:  should  have  been  divided  in  a  totally  different  manner ;  and  none 

of  the  Bights,  etc.  which  originate  in  thtf  several  status  should 

,  ■  have  been  thrust  into  the  preliminary  enumeration  of  them. 

/   On  that  supposition,  there  would  have  been  no  such  division 

as  that  into  Law.of  Persons  and  Law  of  Things.     But  the  space 

now  occupied  by  what  is  called  the  law  of  persons,  would  have 

been 'merely  an  introductory  disquisition  on  the  several  status; 

■  —the  body  of  the  work  comprising  all  rights  and  obligations; 

those  which  originate  in  status,  as  well  as  tiiose  which  do  not. 

:  Another  great  defect  is,  the  desultory  and  drfeetive  manner  qf 

deaUnff'With^  delicts.     For,  first,  he  confines  the  term  to  viola- 

/;  tioiis  of  yicril  in  re;  only  treating  ex  prqfesso  of  these:  as  if  vio- 

*" .  lations  of  rights  ex  contractu  and  of  other  jura  ad  rem  were  not 

just  as  eisential  to  a  complete  view  of  the  subject    Secondly, 

he  scatters  thtai  tiirough  that  part  of  the  Law  of  Things  which 

VOL.  II.  4  If 
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relates  to  Obligations,  stricto  sengu,  or  to  Jura  ad  rem,  and  also 
through  the  book  which  is  professedly  devoted  to>Procedarc; — 
thus  confounding  the  matter  of  Actions  and  Ezceptions,  etc.  with 
the  mode  in  which  these  several  rights  ane  enforced.  Violations 
of  Jura  ad  rem  are  in  the  same  case ;  and,  as  is  said  above,  are 
nowhere  expounded  explicitly  and  professedly :  being  either  con- 
sidered implicitly  (under  the  head  "De  ObligationibuM*^)  on  ooca- 

- : ..  sion  of  the  obligations  of  which  they  are  violations ;  or  explicitly 

;   /  under  *' ac/uww."* 

i'\  ■■.  '    Another  defect  common  to  Gains  and  the  Institutes,  is  the  oon- 

fonnding  combinations  of  Alienation  and  Contract  with*Con» 
tract;  and  the  placing  wdverHiaie$  Juri$  befbro  Jura  ad  rem. 
See  f ' C!ombinations  of  jfif#  in  re  and  Jue  ad  rem** 


* .  -t 


> 


Si-  .:■ 


IN-'.'-. 


;l^f:;\  Bemarkt  tqnm  the  Method  observed  bn  the  InstiMee. 


Having  announced  a  threefold  division^  (and  the  same  objection 

%'■  :■  applies  to  Gains) — Persons^  Things,  and  Actions,  the  compiler 

^  /  makes  a  fourfold  one ;  treating  under  '^  Things,"  of  Jura  in  re,  fnd 

f^/i  under  "  Obligations,''  of  Jura  ad  rem :  thus  opponng  one  epedee 

of  rights  and  obligations  to  another  (not  by  names,  one  of  whidi 

denotes  one  species  of  rights,  etc. ;  and  another,  another; 'but) 

'"'f^--  by  names  the  last  of  which,  indeed,  lias  reference  to  a  epeciee  of 

; ;  righjts,  but  the  first  of  which  denotes  the  subjects  of  rights.    The 

'^^^  result  of  this  division  is,  that  instead  of  treating  of  ''Things''  apart, 

fC  pmd  then  opposing  one  species  of  rights  over  things  (and  other 

•     subjects)  to  another;— r^he  indicates  things  and  a  species  of  rights 

f^.,.,--  .  'l)y  a  name  which  seems  to  oppose  things  to  rights ;  and,  wbat  ia 

l^  i^  worse,  to  oppose  them  to  a  sort  of  rights.    A  consequence  of  which 

y^;  .     is,  that^Wa  in  re  seem,  U>'Jbe  supprened. 

Another  objection  is,  that  as  the  obligations,  which  correspond 
iojura  in  re  are  not  treated  of  explidtly  (but  left  to  be  collected 
.irom  ''delicts"),  and,  on  the  other  hand,  the  term  "obligation^'  is 
used  to  denote /urn  ad  rem,  as  well  as  l^&i  corresponding  obli* 
•gations,  the  first  seem  to  1)e  rights  without  obligations,  and  the 
second,  obligations  without  rights.  But  this  arises  from  thai 
remarkable  defect  in  the  Bprnan  law  language  which  I  have  ob«. 
V  served  upon  above.  .  .> 

The  modes  in  which /tira  in  re  end,  are  not  described.         :; 


•  Hogo,  £.  p.  884 ;  Gains,  pp.  241,  568. 


^<\ 
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LECTURE  XLIV. 


Hating  discussed  the  distinction  between  Law  Ju«p«b.«i 


-of  Things  and  Law  of  Persons,  I  proceed  to  the    ^^^^^^^ 
connected  distinction  between  Public  Law  and  ''pMieUw;' 
-Private  Law.  orUwofpro- 

The  term  ** public  law'*  has  two  principal  sig-  *^' 


nifications :  one  of  which  significations  is  large  and  vagiie ; 
the  other,  strict  and  definite. 

Taken  with  its  strict  and  definite  signification,  (to  which 
I  will  advert  in  the  first  instance,)  the  term  public  law  is 
.confined  to  that  portion  of  law  which  is  concerned  with  po- 
litical conditions :  that  is  to  say,  with  the  powers,  rights, 
duties,  capacities  and  incapacities,  which  are  peculiar  to 
political  superiors,  supreme  and  subordinate. 

Taken  with  its  strict  and  definite  meaning,  public  law 
ought  not  (I  think)  to  be  opposed  to  all  the  rest  of  t6e  law, 
•but  ought  to  be  inserted  in  the  Law  of  Persons,  as  one  of 
the  limbs  or  members  of  that  supplemental  department. 

« 

But  before  I  proceed  to  the  place  which  public  law  (as 

thus  understood)  ought  to  occupy  in  an  arrangement  of  a 

^^eorpus  juris,  I  will  touch  briefly  on  two  difficulties,  which,  it 

•appears  to  me,  are  the  only  difficulties  that  the  subject  really 

presents. 

-  -  I  have  said  that  public  law  <in  its  strict  and  definite  sig- 
itiification)  is  confined  to  that  portion  of  law  which  is  oon- 
cemed  with  political  conditions:  that  is  to  aay,  with  the 
•powers,  rights,  duties,  capacities  and  incapacities,  which 

2  F  2 
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are  peculiar  to  political  superiors,  supreme  and  subordi- 
nate. 

Now  so  far  as  public  law  relates  to  the  Sovereign,  it  is 
clear  that  much  of  it  is  not  law,  but  is  merely  positive  mo- 
rality,  or  ethical  maxims.  As  against  the  monarch  properly 
so  called,  or  as  against  the  sovereign  body  in  its  collective 
and  sovereign  capacity,  the  so-called  laws  which  determine 
the  constitution  of  the  State,  or  which  determine  the  ends 
or  modes  to  and  in  which  the  sovereign  powers  shall  be  ex- 
ercised, are  not  properly  positive  laws,  but  are  laws  set  by 
general  opinion,  or  merely  ethical  maxims  which  the  Sove- 
reign spontaneously  observes. 

In  strictness,  therefore,  much  of  the  public  law  which  re- 
lates  to  the  sovereign  or  state,  is  not  matter  for  any  portion 
of  the  corpus  juris:  understanding  by  the  corpus  juris,  the 
system  or  collective  whole  of  the. positive  laws  which  obtain 
in  any  society  political  and  independent. 

And,  for  the  same  reason,  it  particularly  is  not  matter  for 
the  Law  of  Persons  or  Status.  For  a  status  or  condition, 
properly  so  called,  consists  of  leyal  rights  and  duties,  and 
of  capacities  and  incapacities  to  take  and  incur  them.  And, 
consequently,  a  sovereign  government  of  one,  or  a  sovereign 
government  of  a  number  in  its  collective  and  sovereign  capa- 
city, is  not  invested  with  a  status  (in  the  proper  acceptation 
of  the  term) :  or  it  is  not  invested  with  a  status  (in  the  pro- 
per acceptation  of  the  term)  derived  from  the  positive  law 
of  its  own  political  community. 

But  though,  in  logical  rigour,  much  of  the  so-called  law 
which  relates  to  the  sovereign,  ought  to  be  banished  from  the 
corpus  juris^  it  ought  to  be  inserted  in  the  corpus  juris  for 
reasons  of  convenience  which  are  paramount  to  logical  sym* 
metry,  For,^  though,  in  strictness,  it  belongs  to  positive 
morality  or  to  ethics^  a  knowledge  of  it  is  absolutely  neces- 
sary in  order  to  a  knowledge  of  the  positive  law  with  which 
the  corpus  juris  is  properly  concerned. 

The  case  which  I  am  now  considering  is  one  of  the  nu- 
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merous  cases  wherein  law  and  morality  are  so  intimately  and 
indissolubly  allied,  that,  though  they  are  of  distinct  natures 
and  ought  to  be  carefully  distinguished,  it  is  necessary 
nevertheless  to  consider  them  in  conjunction.  A  description, 
therefore,  of  the  law  which  regards  the  constitution  of  the 
State,  and  which  determines  the  ends  or  modes  to  and  in 
which  the  Sovereign  exercises  the  sovereign  powers,  is  an 
essential  part  of  a  complete  corpus  juris,  although,  properly 
speaking,  that  so-called  law  is  not  positive  law. 

The  law  of  England,  for  example,  cannot  be  understood, 
withouj  a  knowledge  of  the  constitution  of  Parliament,  and 
of  the  various  rules  by  which  that  sovereign  body  conducts 
the  business  of  legislation :  although  it  is  manifest  that  much 
of  the  law  which  determines  the  constitution  of  the  Parlia- 
ment, and  raanv  of  the  rules  which  Parliament  follows  in 
legislating,  are  either  mere  law  imposed  by  the  opinion  of 
the  community,  or  merely  ethical  maxims  which  the  body 
spontaneously  observes. 

So  much,  therefore,  of  the  law,  regarding  the  sovereign, 
as  is  necessary  to  a  due  understanding  of  the  corpus  juris, 
ought  to  be  inserted  in  the  corpus  juris,  although  it  comes 
not  within  the  predicament  oi positive  law.  And,  since  the 
law  regarding  the  sovereign  ought  to  be  inserted  in  the  Law 
of  Persons,  we  may  say,  by  way  of  analogy,  that  the  sove- 
reign has  a  status  or  condition  ;  although  a  status,  properly 
so  called,  is  composed  of  leyal  rights  and  leyal  duties. 
.  And  here  I  will  remark,  that  public  law  (in  its  strict  and 
definite  meaning)  is  not  unfrequently  divided  into  two  por-  ' 
tions  :  constitutional  law,  and  adminisfratioe  law :  {Stoats' 
rec/it  or  Constitutions-recht,  and  Re^ierunffs-recht.)  The  first 
comprises  the  law  which  determines  the  constitution  of  the 
sovereign  government :  The  second  comprises  the  law  which 
relates  to  the  exercise  of  the  sovereign  powers,  either  by  the 
sovereign  or  by  political  subordinates.  , 

\v.v.  This  does  not  tally  exactly  with  the  division  of  law  into 
law  rq;ardiog  the  status  of  the  Sovereign^  and  law  regarding  the 
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staiuM  of  political  subordinates.  Example :  Law  r^arding  the 
constitution  of  Parliament :  Law  observed  by  the  Parliament  in 
the  conduct  of  public  business.] 

The  second  of  the  two  difficulties  to  which  I  have  ad- 
verted, is  the  difficulty  of  drawing  the  line  of  demarcation 
by  which  the  conditions  of  private  persons  are  severed  from 
the  conditions  of  political  subordinates.  The  powers  of 
master,  father  or  guardian,  subserve,  in  many  respects,  the 
very  purposes  for  which  powers  are  conferred  on  judges. 

This  difficulty  I  have  stated  in  my  Outline  (p.  cxi.)  in  the  fol- 
lowing words. 

**  It  is  somewhat  difficult  to  describe  the  boundary  by  whidi 
the  conditions  of  political  subordinates  are  severed  from  the  con* 
ditions  of  private  persons.  The  rights  and. duties  of  political 
subordinates,  and  tibe  rights  and  duties  of  private  personsy  axe 
creatures  of  a  common  author:  namdy,  the  sovereign  or  state.. 
And  if  we  examine  the  purposes  to  which  their  rights  and  duties 
are  conferred  and  imposed  by  the  sovereign ;  we  shall  find  that 
the  purposes  of  the  rights  and  duties  which  the  sovereign  confers 
and  imposes  on  private  persons,  often  coincide  with  the  purposes 
of  those  which  the  sovereign  confers  and  imposes  on  subordinate 
political  superiors.  Accordingly,  the  conditions  of  parent  and 
guardian  (with  the  answering  conditions  of  child  and  ward)  are 
not  unfrequently  treated  by  writers  on  jurisprudence,  as  portions 
q{ public  law.  For  example :  The  pairia  potestas  and  the  iuiela 
of  the  Roman  Law,  are  treated  thus,  in  his  masterly  SyWem  det 
Pandekten-Bechis,  by  Thibaut  of  Heidelberg :  who  for  penetra-' 
ting  acuteness,  rectitude  of  judgment,  depth  of  learning,  and  ri- 
gour and  elegance  of  exposition,  may  be  placed,  by  the  8ide*cf 
Von  Sariguy,  at  the  head  of  all  firing  Civilians.^' 

/■  '  •  '■;•.■■.■ 

The  terms  ''  public  law "  and  *'  private  law ''  tend  to 
generate  misconceptions.  The  only  solution  of  the  diffi« 
cuHy  seems  to  be,  that  both  are  public,  and  both  private  c 
though  the  one  regards  nuH«  especially  the  public  al  large; 
the  other,  more  especially  determinate  persons.  Perbaps 
it  is  impossible  to  draw,  the  line  with  perfect  distinci^ness : 


\ 
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insomuch  that  some  will  consider  a  given  condition,  pub*^^ 
lie ;  others,  private. 

Of  the  numerous  reasons  for  inserting  public  law  in  the 
Law  of  Persons,  which  I  have  marked  down,  the  following, 
I  think,  will  amply  suffice : 

1.  In  explaining  the  nature  of  the  distinction  between 
Law  of  Things  and  Law  of  Persons,  I  said  that  there  are 
two  reasons  for  detaching  the  rights  and  duties  of  certain 
classes  from  the  body  of  the  legal  system :  1st.  That  it  is 
convenient  to  place  them  together  under  separate  beads, 
instead  of  leaving  them  dispersed  throughout  the  whole 
extent  of  the  corpus  juris : 

2dly,  That  they  may  be  detached  from  the  body  of  the 
legal  system  without  breaking  the  coherence  of  the  latter : 
nay,  that  the  exposition  of  the  latter  is  more  compact  and 
clear,  in  consequence  of  those  rights  and  duties  being  de- 
tached from  it,  and  remitted  to  the  supplement  or  ap- 
pendix styled  the  Law  of  Persons. 

Now  both  these  reasons  apply  in  an  eminent  degree  to 
the  powers,  rights  and  duties  of  poUtical  superiors.  With 
the  exception  of  the  powers  and  duties  of  judges  and  other 
ministers  of  justice,  (which  perhaps  it  is  expedient  to  prefix 
to'  the  general  law  of  procedure,)  there  are  no  classes  of 
persons  whose  peculiar  rights  and  duties  may  be  detached 
more  commodiously  from  the  bulk  of  the  legal  system,  than 
those  of  public  or  political  persons. 

And,  secondly.  If  the  powers,  rights  and  duties  of  po- 
litical persoi^s  ought  to  be  detached  from  the  bulk  of  the 
legal  system,  it  is  clear  that  they  ought  not  to  be  opposed 
to  all  the  rest  of  the  system :  but  ought  to  form  a  limb  of 
the  miscellaneous  and  supplemental  department  which  is 
marked  with  the  common  name  of  the  Law  of  Persons. 
For  the  law  which  regards  specially  the  powers  and 
duties  of  political  persons,  is  not  of  itself  a  complete  whole, 
but  is  indissolubly  connected,  like  the  law  of  any  other 
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status,  with  that  more  general  matter  which  is  contained  in 
the  Law  of  Things,  and  also  with  the  law  regarding  other 
conditions. 

Take,  for  example,  the  case  of  our  own  King.  It  is  clear 
that  a  knowledge  of  his  peculiar  powers,  rights  and  exemp- 
tions presupposes  a  knowledge  of  the  Law  of  Things,  and 
also  of  many  of  the  status  which  are  styled  private.  With- 
out a  knowledge  of  the  general  rules  of  property,  his  pecu- 
liar proprietary  rights,  as  king,  are  not  intelligible.  With- 
out a  knowledge  of  the  law  of  descents,  the  peculiarities  of 
his  title  to  the  crown,  are  hot  to  be  understood.  Without 
a  knowledge  of  the  law  of  marriage,  his  peculiar  relations 
to  his  royal  consort  are  not  explicable. 

And  the  same  may  be  said  of  the  powers  and  duties  of 
any  political  person  whatever.  Considered  by  themselves, 
they  are  merely  a  fragment.  Before  they  can  be  fully  un- 
derstood, they  must  be  taken  with  their  various  relations  to 
the  rest  of  the  legal  system. 

If,  then,  the  law  of  political  persons  be  opposed  by  the 
name  oi public  law  to  the  rest  of  the  legal  system,  one  of 
these  absurdities  inevitably  ensues.  Either  a  bit  of  the 
corpus  juris  is  opposed  to  the  bulk  or  mass :.  Or  (to  avoid, 
that  absurdity)  the  rest  of  the  legal  system  must  be  ap- 
pended to  public  law ;  and  public  law,  plus  the  rest  of  the 
legal  system,  must  be  opposed  to  that  rest  of  the  l^al 
system  from  which  public  faw  is  severed. 

.  There  can  be  no  more  reason  for  opposing  public  law  to 
the  rest  of  the  legal  system,  than  for  opposing  any  depart- 
ment of  the  law  of  persons  to  the  bulk  of  ihe' corpus  juris. 
What  should  we  say  to  a  division  of  law  which  opposed  the 
law  of  bankruptcy,  or  the  law  of  marriage,  to  the  Law  ?  And 
yet  the  division  of  law  mU}  jus  publicum  and  jus  privatum 
involves  the  same  absurdity.  Yov  jus  publicum  is  the  law  of 
political  conditions,  and  jus  privatum  is  all  the  Xtxw^inus 
the  law  of  political  conditions. 

Agreeably  to  the  view  which  I  now  have  taken  of  the 
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subject,  Sir  M.  Hale  in  his  Analysis  of  the  Law,  and  Sir. 
William  Blackstone,  following  Sir  Matthew  Hale/  have 
placed  the  law  of  political  persons  (sovereign  or  subordinate) 
in  the  Law  of  Persons :  instead  of  opposing  it,  as  one  great 
half  of  the  law,  to  the  rest  of  the  legal  system,  t 

From  public  law  with  its  strict  and  definite  meaning,  I 
pass  to  public  law  with  its  large  and  vague  signification. 

Endeavouring  to  explain  its  import,  as  taken  with  its 
large  and  vague  signification,  I  will  advert  to  the  distinction 
between  jus  publicum  et  privatum  as  drawn  by  the  Roman 
lawyers :  that  being  the  model  or  pattern  upon  which  the 
modem  distinctions  into  public  and  private  law  have  all  of 
them  been  formed. 

The  Roman  lawyers  divide  the  corpus  juris  into  two 
opposed  departments : — 'the  one  including  the  law  of  poli- 
tical conditions,  and  the  law  relating  to  crimes  and  criminal 
procedure :  the  other  including  the  rest  of  the  law.  The 
first  they  style  jus  publicum^  the  second  they  style  jus  pri- 
vatum. 

In  a  former  Lecture}  I  explained  the  origin  of  the  term 
"  public  wrongs.''  As  I  also  there  stated,  the  original  reason 
for  the  name  ceased.  And,  they  were  afterwards  called 
public^  because  they  were  supposed  to  affect  immediately  the 
interests  of  the  whole  community. 

Inasmuch  as  criminal  law  was,  therefore,  supposed  to 
affect  more  directly  the  interests  of  the  whole  community, 

*  Remark  on  Hale'8  '' Dispositioa  of  oorpoTations."  This  arrange- 
ment of  the  Lfsw  of  political  persons,  seems  to  be  peculiar  to  Hale  and 
Blackstone.     It  is  considered  by  Falck  a  "  Verwirrung*^  etc. 

"In  den  Bechtssystemen  auslandischer  Gelehrten,  z.  B.  der  Danen 
und  Englander,  wird  bisweilen  die  Abhandlimg  der  staatsrechtlichen  Yer- 
schiedenheit  utiter  den  Menschen  auch  in  der  Personenrecht  gesogen. 
Piese  Verwirrang  der  Begriffe  kommt  bei  ims  gar  nicht  Tor." — Fkkk^ 
p.  4S. 

t  See  Table  VIII.  Vol.  III.  (/w/.) 

X  See  amie,  p.  192. 
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and  inasmuch  as  the  law  of  political  status  does  really  re- 
gard  it  in  a  more  direct  manner  than  any  other  portion,  cri* 
minal  law  and  the  law  of  political  conditions  wm«  placed 
by  the  classical  jurists  together,  and  were  opposed  to  all 
the  rest  of  the  corpus  jurisJ^ 

They  style  criminal  law  and  the  law  of  political  condi- 
tions jus  publicum :  for,  say  they, ''  ad  statum  rei  Romanse, 
ad  /n^/ic^  utilia  spectat'' 

They  style  the  opposed  department  of  the  corpus  juris 
jus  privatum :  for  say  they,  ''  ad  sinyuhrum  utilitatem,  ad 
privatim  utilia  spectaL'' 

*  This  explains  the  order  of  Justinian's  Institutes;  It  is 
merely  a  treatise  upon  private  law.  By  consequence,  cri- 
minal law,  with  the  law  of  political  status,  is  not  comprised: 
by  it  ?  The  classical  jurists,  from  whose  elementary  works 
the  Institutes  were  oo|Med,  having  thought  that  public  law 
was  not  a  fit  subject  for  an  institutional  or  elementary  trea* 
tise. 

[Absurdity  of  this  ncftion,  on  account  of  the  inevitable  impli- 
cation of  the  parts.] 

Blackstone's  Commentaries  are  not  confined  to  private 
law,  but  are  intended  to  serve  as  an  institutional  treatise  on 
the  whole  Law  of  England :  though  he  touches  upon  cer- 
tain parts,  (as  upon  equity  and  ecclesiastical  law,)  in  a  com-  - 
paratively  brief  and  superficial  manner. f  And  not  only  do. 
Mb  C!ommentaries  embrace  criminal  law  and  the  law  of  poli- 
tical status,  but  the  distinction  between  public  and  private  law 
is  rejected  or  suppressed  by  the  writer.  He  does  not  style  the 
law  regarding  political  conditions  a  branch  of  public  law. 
But,  this  notwithstanding,  there  is  still  a  trace  of  the  dis- 
tinction in  Blackstone's  Commentaries.  He  styles  the  de- 
partment which  relates  to  crimes,  and  to  punishments  and 
qiminal  procedure, '' Public  Wrongs/'  4 

*  See  Method  of  Boman  Lawyers  (4) ;  Mr.  Benthan'-fl  Method.  See 
Table  K.  Vol.  HI.  (poiL)  - 

t  Method  of  BlackstoDe  (1).    See  Table  YIII. 
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[For  an  examination  of  the  distinction  into  public  and  private 
law,  as  drawn  bv  the  classical  jarists,  see  Table  I.,  Notes  2  and 
8  {po$i).  Vol.  III.] 

With  reference  to  its  ultimate  purpose,  the  law  of  poli- 
tical status^  and  criminal  law,  is  not  to  be  distinguished 
from  the  so-called  private  law.  Each  tends  to  the  security 
of  the  public :  meaning  by  the  public^  the  several  individuals 
who  compose  the  society,  as  considered  collectively  or  with- 
out discrimination.  Each  tends  to  the  good  of  those  same 
individuals  considered  singly  or  ^verally.  The  only  differ- 
ence is,  that  in  the  one  case  the  good  of  the  whole  is  con- 
sidered more  directly : .  whilst,  in  the  other,  the  more  imme- 
diate object  is  the  good  of  determinate  individuals. 

Another  reason  against  the  distinctiou  is  this.  That  the 
matter  of  the  Law  of  Things  is  just  as  much  implicated  with 
public  law  as  with  the  law  of  private  conditions. 

[I  have  already  remarked  that  the  relation  borne*  by  the  Law 
of  Things  to  the  Law  of  Persons,  is  like  the  relation  borne  by  the 
genus  to  the  species.  To  oppose  pubUc  law  to  the  rest  of  the 
law,  is  to  oppose  one  of  the  species  to  all  the  rest :  and  there  ia 
the  same  absurdity  in  the  opposition  of  ecclesiastical  to  civil, 
military  to  civil,  etc. 

Some  of  the  modems  include  under  public  law,  not  only  crimi- 
nal law  and  law  of  poUtical  Mtattu,  but  civil  procedure.  Their 
reason  for  which  is,  the  nature  of  the  instrumentality ;  t.  e.  be- 
cause the  laws  are  enforced  by  public  persons.  This  is  just  as 
rational.  For  it  is  impossible  to  rest  the  distinction  upon  any 
sound  basis. 

By  many  Grerman  writers,  the  law  of  nations  is  also  included  in 
public  law :  an  arrangement  suggested  by  the  same  false  notion ; 
that  there  are  portions  of  law  which  exclusively  regard  the  public. 

It  also  involves  the  absurdity  of  confounding  positive  law  and 
positive  morality.  So  far  as  international  law  becomes  by  adoption 
positive  law,  it  can  scarcely  belong  to  any  particular  department. 

From  the  utter  impossibility  of  finding  a  stable  basis  for  the 
division,  others  exclude  criminal  law.  They  see  that  a  multitude 
of  crimes  affect  individuals  as  directly  as  the  delicts  which  are 
stvled  civil. 
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Various  senses  of  the  term  public  law. 
.   Prohibitions  from  public  policy. 

Definite  and  obligatory  modes  of  performing  certain  transac- 
tions.    Testamentifactio  non  privati  sed  publici  juris  est. 

Pacta  quse  ad  jus^  et  quse  ad  voluntatem  spectant.  Jus  pub- 
licum privatorum  pactis  mutari  non  potest.  An  identical  pro- 
position.   Or  '*  Privata  oonventio  juri  publico  nihil  derogat."] 

-  Public  and  special  law,  or  law  of  political  and  pro- 
fessional status^  are  departments  of  the  Law  of  Persons. 
Public  Jjaw,  in  this  (or  any  other  sense)  is  not  distinguish- 
able from  any  other  portion  of  internal  law  by  its  final 
causes  viz.  the  good  of  the  Public.  Public  Law  in  thiB 
sense,  is  adjective,  instrumental  or  sanctioning :  but  so  iB 
the  law  of  crimes  and  civil  injuries,  of  rights  ex  delicto^  and  of 
procedure :  nay,  so  are  many  portions  of  primary,  or  civil, 
rights,  etc.  If  therefore,  the  distinction  into  private  and 
public  law,  is  to  be  observed,  these  must  enter  into  public 
law.— If  crimes  and  criminal  procedure  are  to  be  included 
in  public  law  by  reason  of  their  sanctioning  character,  so 
must  civil  injuries,  etc.     (See  Notes,  p.  428  et  seq.) 

Public  Law  and  Private  Law  cannot  (in  these  senses)  be 
opposed  to  one  another,  or  treated  as  co-ordinate  depart- 
ments of  a  common  whole.  The  Law  of  Things  (and  even 
the  law  of  descents  and  professional  status)  contain  matter 
which  political  status  suppose ;  and  which  are  also  supposed 
by  public .  law  in  any  other  sense.*  The  term  *'  public 
law''  is  mis-expressive ;  as  denoting,  not  merely  the  law 
of  political  status^  but  either  all  law,  or  all  law  which  re- 
gards violations  and  sanctioning  rights,  etc. 

;  The  distinction  between  private  law  and  public  law  (con- 
sidered as  co-ordinate  departments)  rests  upon  no  intelligible 
basis,  and  is  inconvenient.  If  it  be  said  that  the  end  of 
public  law  is  the  protection  and  enforcement  of  primary 

^  BUickstone.    Instances  in  Parliament,  King,  etc.,  'Vol.  I.  p.  198. 
t  Hugo,  E.  pp.  16. 18.  85.  99.  283.  429. 
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rights  and  obligations  in  and  on  individuals,  the  answer  is, 
that  that  is  also  the  end  or  final  cause  of  the  law  of  civil 
injuries,  etc.,  and  of  the  law  of  crimes,  etc.  A  property 
or  quahty  which  belongs  to  several  objects,  can  be  no 
ground  for  distingui<^hing  some  of  them  from  the  rest. 

By  "  the  Public  "  (where  it  means  anything)  we  mean  all 
the  individuals  who  compose  the  community,  governors  as 
well  as  governed.  In  which  sense  of  the  word  public,  all 
Law  is  public ;  whether  we  look  to  the  persona  in  whom 
rights  and  obligations  reside,  or  whether  we  look  to  what  is, 
or  at  least  ought  to  be,  the  end  of  law  : — that  end  being 
the  good  of  all.  If  it  be  said,  that  by  "the  public"  is  meant 
the  governors,  and  by  private  persons,  the  governed;  by 
Public  Law,  the  law  which  relates  to  the  powers,  rights, 
and  obligations  of  the  governors  as  such ;  and  by  Private 
Law,  the  rights,  etc.  of  the  governed  as  such ;  the  answer 
is  that  the  terins  are  equivocal :  "  public,"  denoting  some- 
thing besides  "  relating  to  governors." 

Public  Law  is  that  portion  of  the  law  of  any  country 
which  determines  the  powers,  rights,  and  obligations  of 
certain  status :  viz. :  those  of  governors  as  such  ;  and,  by 
implication,  those  of  the  governed  as  such. 

Private  Law  : — that  which  determines  all  the  rights,  etc. 
of  all  the  other  classes,  exclusive  of  their  rights,  etc.  against 
or  towards  the  governors. 

There  is  no  reason  for  opposing  the  rights,  etc.  which 
grow  out  of  political  status  to  all  others  ;  more  than  for  op* 
posing  the  rights,  etc.  which  grow  out  of  any  other  status 
to  the  rest  of  the  law. 

If  it  be  said  that  these  rights,  etc.  are  purely  instrument 
tal^  the  answer  is,  so  is  Criminal  Law.  And  if  it  be  said 
that  t/iat  is  also  public,  so  is  the  law  of  civil  injuries ;  nay, 
so  are  many  of  the  primary  rights  which  are  confessedly 
private  or  civil ;  as  e.y.  those  of  trustees — those  of  parents, 
to  a  considerable  extent. 

It  is  not  contended  that  they  ought  not  to  be  separated; 
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but  it  is  contended  that  they  ought  not  to  be  apposed  to  all 
the  rest. 

All  relations  of  subject  ta  subject  imply  another  relation 
to  the  Sovereign  as  wielding  the  sanction ;  And  in  this  sense, 
absolute  obligations  are  relative ;  «:  e.  relative  to  the  power 
or  right  of  punishing,  in  case  of  violation. 

The  great  reason  against  the  division  is  this : — That  many 
t)r  most  of  the  generalia  which  are  contained  in  the  Ijaw  of 
Things  are  just  as  applicable  to  the  sMus  of  governors  as  to 
•any  of  those  of  the  governed  :  e.  g.  the  governor  is  proprie- 
tor ;  makes  contracts,  etc.  These  generalia,  therefore,  ap- 
plying to  all  status,  you  cannot  logically  separate  one  of  thesb 
status  from  the  res^  and  oppose  it,  not  only  to  the  rest,  but 
•also  to  that  generical  matter  wbich  is  common  to  it  with 
the  rest.  Suppose  I  opposed  animals  and  horses  to  men, 
by  reason  of  an  imaginary  superiority  in  men  to  other  ani- 
mals. 

The  judicial,  military,  and  other  political  status  stand  id 
the  same  relation  to  primary  rights,  as  sanctioning  rights 
and  obligations ;  t .  e.  they  minister  to  the  protection  of  those 
primary  rights.  This  is  a  reason  for  rejecting  the  division 
into  jus  privatum  et  jus  publicum.  For  either^  delicts, 
rights  esf  delicto^  and  procedure,  must  be  arranged  with  jus 
privatum,  contrary  to  the  division ;  or  the  division  must  be 
preserved,  and  the  connection  between  primary  rights,  etc. 
and  sanctions,  lost  sight  of,  in  consequence  of  the  burying 
these  last  in  the  rights,  etc.  of  govemon.  Again,  the 
primary  rights  of  govemore  stand,  with  the  sanctioned 
rights  of  the  governed,  in  a  common  relation  to  sanction^ 
ing  rights  and  obligations.  The  Sovereign  is  not  only  the 
author  of  Law,  but  is  also 'protected  in  bis  primary  .rights 
by  the  sanction  which  emanates  from  himself.*  ;    *x 

Again,  many  of  tbe  definitions  and  explanations  contained 
in  jus  privatum  are  equally  applicable  to  jus  pubUeum* 
Where  then,  with  this  division,  are  they  to  be  placed  ?    Are 

*  See  "  Outline/' Vol.  I.,  p.  IxxT.  •   •'• 
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they  to  be  placed  under  jm  publicum  ?  or  repeated  in  both  ? 
or  separated  from  both,  and  treated  under  a  common  head  ? 
\E.g.  All  those  parts  of  procedure  which  are  not  specially 
applicable  on  behalf  of,  or  against  poHtical  persons,  ought  to  be 
placed  mhAgx  ju^  privatum  (Law  of  Things  and  Law  of  Per- 
sons) and  yet  that  part  of  them  which  belongs  to  Law  of 
Things,  is  as  much  tipracoj/noscejidum  to  political  as  to  pri- 
vate status,] 

Jus  publicum,  so  far  as  it  has  a  meaning,  denotes  all 
those  rights  and  obligations  (including  institutions)  which 
minister  to  the  protection  of  other  rights.  In  this  sense,  the 
law  of  civil  injuries,  crimes,  etc.,  is  a  part  of  jus  publicum. 
To  sever  therefore  Jus  publicum  from  jus  privatum  would 
lead  to  a  most  inconvenient  arrangement ;  destructive  of  the 
division  into  Law  of  Things  and  Law  of  Persons. 

The  fundamental!  distinction  of  Law  of  Things  and  Law 
of  Persons,  is  built  upon  the  convcniency  of  considering  the 
genus  apart  from,  and  before,  the  several  species  contained 
under  it.  By  consequence,  so  mud  of  jus  publicum  (whe- 
ther it  consist  of  constitutional,  judicial,  or  any  other  branch 
of  administration)  as  is  necessary  to  the  apprehension  of  the 
genus  "  Law  of  Things,"  should  be  put  into  the  Law  of 
Things ;  the  rest,  dismissed  to  the  Law  of  Persons.  The 
objection  urged  by  Faick  to  filackstone  in  this  respect  ap- 
pears to  me  to  be  unfounded. 

International  law,  so  far  as  adopted,  etc.,  is,  in  a  great 
measure,  private  law  (t .  e.  it  regards  the  relative  rights  and 
obligations  of  private  persons,  members  of  separate  states) ; 
and  belongs  to  Law  of  Persons :  Aliens,  seamen,  etc. 

J/' private  law  ought  to  be  opposed  to  public,  it  ought  to 
precede;  since  that  part  of  it  which  is  called  the  Law 
of  Things  contains  numberless  pracognoscenda  and  pra- 
termissenda  which  are  equally  applicable  under  public  law, 
and  which,  therefore,  must  otherwise  be  repeated. 

To  oppose  public  law  to  private,  is  to  oppose  the  law 
which  regards  certain  classes  of  persons  to  all  the  rest  of 
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the  law :  t.  e.  not  only  to  the  law  which  regards  the  rights, 
etc.  that  are  particular  to  all  other  classes,  but  to  the 
rights,  etc.  which  regard  all  (public  persons  included). 
Much  of  what  must  be  looked  at  in  considering  public  law, 
is,  in  every  system,  included  under  private  law ;  so  that  here 
is  a  division,  of  which  one  of  the  members  contains  much 
that  belongs  to  the  other.  Ecclesiastical  and  Ciml,  Mili* 
tary  and  Civil,  etc.  are  in  the  same  case. 


Haubold,  p.  4. 

"  Principles."  etc,  p.  382. 

Falck,  pp.  8S.  45-8.  52.  65.  76. 

Thibaot,  Abhandluiigen. 

Vom  Benif,  p.  62. 

Bltdwtone,  VoL  I.  p.  141.  VoL  II.  p.  285.  Vol  III.  p.  215 

Institutes,  p.  2. 
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Notes. 

The  only  wrongs  which^  with  propriety,  can  be  called  "  public  " 
are  violations  of  such  rights  (if  any  such  there  be)  as  are  vested 
in  the  public  (not  in  the  government  for  the  public) :  Meaning 
by  the  Public,  in  the  first  instance,  a  corporate  or  juridical  per- 
son ;  and  by  the  Public  (in  the  second  instance)  that  aggregate  of 
individual  and  juridical  persons  who  can  only  be  considered  as  a 
whole,  by  reason  of  their  living  under  the  protection  of  the  same 
government.  In  some  of  the  United  States,  indictments,  etc., 
are  drawn  in  the  name  of  the  People,  Commonwealth,  etc. ;  but 
this  is  a  mere  flourish. 

Any  injury  cognizable  by  the  law  of  England  will  be  found  to 
be  an  injury  to  some  person  or  body  of  persons.  Public  nui- 
sances for  instance;  offences  against  bonos  tnore$,  etc.,  which 
seem  to  be  violations  of  obligations  to  which  there  are  no  cor- 
responding rights  in  any  given  person  or  persons ;  and  which 
may  be  called  public  offences,  by  reason  of  the  injury  being  en- 
tirely contingent,  and  being  liable  to  fall  upon  any  of  the  whole 
heterogeneous  mass  which  is  called  the  Public.  In  all  other 
cases  of  intentional  or  negligent  violation,  there  is  this  same  con- 
tingent evil,  but  there  is  also  a  past  injury  done  to  some  assign- 
able indiridual,  either  in  his  own  right  or  as  trustee  for  others. 
— Marginal  Note  in  Blackstone,  vol.  iii.  chap.  13. 


Jus  publicum. 

1®.  Jus  quod  ad  statuin  rei  publics  spectat. 

2®.  Jus  legislatore  [publioe]  1  C  Normis    privatorum    volun- 

constitutum  [idquedirecte  vel  >opposituin  <  tate,  legibus  consentienti- 
indirecte].  J  (,     bus,  constitutis. 

8**.  Jus  commune,  oppositum  singulari. 

abl^iuteobr^ii'^'''^^  """' } oppositum | disposiUvo  sivc  promionali. 
MS.  Table  in  margin  qf  MiJUeHbntck,  vol.  i.  p.  76. 
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LECTURE  XLV. 

« 

Dirifioii  of  I  HAVE  endeavouTed  to  suggest  the  purport  and 
TtingaJatOs  uses  of  the  division  into  Law  of  Things  and  Law 
the*i!l^^  of  Persons :  into  General  Law  and  Special  Law : 
^iS^^  into  a  General' Code  and  Particular  Codes:* or 
^^^a^i  ^^^  t^^  Law  considered  generally,  and  those  por^' 
^£™J2[  tions  of  the  law  which  peculiarly  r^ard  peeu- 
^JJ^J^'^^j^  liar  classes  of  persons,  and  which  it  is  comtnb- 
•^ImTot^  dious  to  detach  from  the  bulk  of  the  system^and 
g>*Mms.  to  consider  (in  appropriate  chapters)  under  a  dis* 
tinct  department. 

I  have  also  endeavoured  to  explain  the  various  meanings 
which  are  annexed  to  the  expression  jus  publicum: — ^to 
explain  the  two  disparate  distinctions  between  ju8  publi- 
cum and  jus  privatum  ; — to  shew  that  the  distinctions  are 
needless  and  perplexing  ;'^and  that  public  law,  taken  with 
a  definite  meaning  (or  as  meaning  the  law  of  political  con* 
ditions),  ought  not  to  be  opposed  to  the  rest  of  the  law, 
but  ought  to  be  inserted  in  the  Law  of  Persons,  as  one  of  its 
limbs  or  members.  '^^^-*  * 

I  will  now  endeavour  to  explain  the  main  division,  wlu^; 
in  my  opinion,  should  be  given  to  the  Law  of  Things. 

The  leading  divisidn  which  I  would  give  to  the  La^of 
Things,  I  will  first  read  from  my  Outline,  and  wiU  then  en- 
deavour to  illustrate  by  additional  remarks.  ^^  t. 

1.  There  are  facts  or  events  from  which  rights  and  duties 
arise,  which  are  l^al  causes  or  antecedents  of  rights  and  daties^ 
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or  of  which  rights  and  duties  are  legal  cfiW;ts  or  consequences. 
There  are  also  facts  or  events  which  extinguish  riglits  and  duties, 
or  in  which  rights  and  duties  terminate  or  cease.  The  events 
which  are  causes  of  rights  and  duties  may  be  divided  in  the  fol- 
lowing manner :  namely^  into  acts,  forbearances,  and  omissions, 
which  are  violations  of  rights  or  duties,  and  events  which  are 
not  violations  of  rights  or  duties. 

Acts,  forbearances,  and  omissions,  which  are  violations  of 
rights  or  duties,  are  styled  delicts,  injuries  or  offences. 

Rights  and  duties  which  are  consequences  of  delicts,  are  sanc- 
tioning (or  preventive)  and  remedial  (or  reparative).  In  other 
words  the  ends  or  purposes  for  which  they  are  conferred  and  im- 
posed, are  two :  first,  to  prevent  violations  of  rights  and  duties 
which  are  not  consequences  of  delicts :  secondly,  to  cure  the 
evils  or  repair  the  mischiefs  which  such  violations  engender. 

Rights  and  duties  not  arising  from  delicts,  may  be  distin- 
guished from  rights  and  duties  which  are  consequences  of  delicts, 
by  the  name  of  '^ primary''  (or  principal).  Rights  and  duties 
arising  from  delicts,  may  be  distinguished  from  rights  and  duties 
which  are  not  consequences  of  delicts  by  the  name  of  "  sanction- 
ing'' (or  "secondary"). 

My  main  division  of  the  matter  of  the  Law  of  Things,  rests 
upon  the  basis  or  principle  at  which  I  have  now  pointed :  namely, 
the  distinction  of  rights  and  of  duties  (relative  and  absolute) 
into  primary  and  sanctioning.  Accordingly,  I  distribute  the 
matter  of  the  Law  of  Things,  under  two  capital  departments — 
1.  Primary  rights,  with /irimoT^  relative  duties.  2.  Sanctioning 
rights  with  ianctioning  duties  (relative  and  absolute) :  Delicts  or 
iiguries  (which  are  causes  or  antecedents  of  sanctioning  rights 
and  duties)  included.''^ 

If  I  adopted  the  language  of  Mr.  Bentham,  and  of  certain 
German  writers,  I  should  style  the  law  of  primary  rights 
and  duties,  substantive  law ;  and  the  law  of  sanctioning  or 
secondary  rights  and  duties,  adjective  or  instrumental  law.. 
In  other  words,  I  should  divide  the  Law  of  Things,  or  the 
bulk  of  the  legal  system,  into  law  conversant  about  rights 
and  duties  which  are  not  means  or  instruments  for  render-' 
ing  others  available ;  and  law  conversant  about  rights  and* 

• 

•  Ontline,  p.  lxxv.  * 
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duties  which  are  merely  means  or  instruments  for  rendering 
others  available.  Substantive  law  as  thus  understood  is 
conversant  about  the  rights  and  duties  which  I  style  pri- 
mary :  Adjective  law,  about  the  rights  and  duties  which  I 
style  secondary. 

But  it  will  appear,  on  a  moment's  reflection,  that  the 
terms  substantive  and  adjective  law  tend  to  surest  a  com- 
plete misconception  of  the  nature  of  the  basis  on  which  4he 
division  rests. 

All  the  rights  and  duties  which  I  style  sanctioning  or 
secondary,  are  undoubtedly  means  or  instruments  for  mak- 
ing the  primary  availabfe.  They  arise  out  of  violations  of 
primary  rights,  and  are  mainly  intended  to  prevent  such 
violations:  though,  in  the  case  of  the  rights  and  duties 
which  arise  out  of  civil  injuries,  the  secondary  rights  and 
duties  also  answer  the  subordinate  purpose  of  giving  redress 
to  the  injured  parties. 

But  though  secondary  rights  and  duties  are  merely  adjec- 
tive or  instrumental,  many  of  the  rights  and  duties  which  I 
style  primary  are  also  of  the  same  character.  E.  g. :  The 
rights  and  duties  of  Guardians  are  merely  subservient  to 
those  of  the  ward :  The  guardian  is  clothed  with  rights 
and  duties  in  order  that  the  rights  of  the  ward  may  be 
more  effectually  protected,  and  in  order  that  the  duties  in- 
cumbent on  the  ward  may  be  more  effectually  fulfilled. 

The  same  may  be  said  of  many  of  the  rights  and  duties 
of  Parents :  of  most  of  the  rights  and  duties  of  subordinate 
political  superiors,  and,  generally,  of  all  rights  which  are 
merely  fiduciary,  or  are  coupled  with  trusts.  These  rights 
and  duties  suppose  the  existence  of  others,  for  the  protection 
and  enforcement  of  which  they  are  conferred  by  the  State. 

In  short,  rights  and  duties  are  of  two  classes : 
;l8t.  Those  which  exist  in  and  per  se:  which  are,  as  it 
were,  the  ends  for  which  law  exists :  or  which  subserve  im- 
mediately the  ends  or  purposes  of  law.    2dly.  Those  which 
imply  the  existence  of  other  rights  and  duties,  and  which 
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are  merely  conferred  for  the  better  protection  and  enforce^i 
mcnt  of  those  other  rights  and  duties  whose  existence  they 
60  suppose. 

Though  secondary  rights  and  duties  (or  rights  and  duties 
arising  out  of  injuries)  are  of  this  instrumental  character, 
many  rights  and  duties  which  are  primary  or  principal  (or 
which  do  not  arise  out  of  injuries)  are  also  of  the  sanie 
nature.  The  division  therefore  of  Law  into  law  regarding 
primary  rights  and  duties,  and  law  regarding  secondary 
rights  and  duties,  cannot  be  referred  to  a  difference  between 
the  purposes  for  which  those  rights  and  duties  are  resjjec- 
lively  given  by  the  State.  And  I  object  to  the  names,  ''  Sub- 
stantive and  Adjective  Law  "  as  tending  to  suggest  that  such 
is  the  basis  of  the  division.  It  appears  to  me  that  the  divi- 
sion rests  exclusively  upon  a  difference  between  the  events 
from  which  the  rights  and  duties  respectively  arise. 

'  Those  which  I  call  primary  do  not  arise  from  injuries,  or 
from  violations  of  other  rights  and  duties.  Those  which 
I  call  secondary  or  sanctioning  (styling  them  sanctioning  in 
respect  of  their  principal  purpose)  arise  from  violations  of 
other  rights  and  duties,  or  from  injuries,  delicts  or  offences. 
The  rights  and  duties  which  I  style  secondary,  suppose 
that  the  obedience  to  the  law  is  not  perfect,  and  arise  en- 
tirely from  that  imperfect  obedience.  If  the  obedience  to 
the  law  were  absolutely  perfect,  primary  rights  and  duties 
are  the  only  ones  which  would  exist ;  or,  at  least,  are  the  only 
ones  which  would  ever  be  exercised,  or  which  could  ever  as- 
sume a  practical  form.  If  the  obedience  to  the  law  were 
absolutely  perfect,  it  is  manifest  that  sanctions  would  be 
dormant :  and  that  none  of  the  rights  and  duties  which 
sanction  others,  or  which  are  mainly  intended  to  protect 
others  from  violation,  could  ever  exist  in  fact  or  practice,  al- 
though they  would  be  ready  to  start  into  existence  on  the 
commission  of  injuries  or  wrongs.  If  the  disposition  to 
obey  the  law  were  perfect,  and  if  the  law  were  perfectly 
known  by  all,  there  would  be  no  injuries  or  violations  of 
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the  law :  and,  by  consequence,  all  the  law  relating  to  in- 
juries, to  the  rights,  duties,  and  other  consequences  flowing 
from  injuries,  and  to  procedure,  would  lie  dormant. 

[Courts  of  Justice  (considered  as  such)  are  necessary  for 
two  purposes :  1st.  To  enforce  the  law  where  it  has  been 
violated :  2dly.  To  construe  or  interpret  the  law  where 
uncertain.] 

My  main  division  of  the  Law  of  Things  is  therefore  this : 
Ist.  Law  regarding  rights  and  duties  which  do  not  arise 
from  injuries  or  wrongs,  or  do  not  arise  from  injuries  or 
wrongs  directly  or  immediately.*  2dly.  Law  regarding  rights 
and  duties  which  arise  directly  and  exclusively  from  injuries 
or  wrongs.  Or,  law  enforced  directly  by  the  Tribunals  or 
Courts  of  Justice :  and  law  which  they  only  enforce  indi- 
rectly or  by  consequence.  For  it  is  only  by  enforcing  rights 
and  duties  which  grow  out  of  injuries,  that  they  enforce 
those  rights  and  duties  which  arise  from  events  or  titles  of 
other  and  different  natures. 

Under  the  department  of  the  law  which  reliates  to  second- 
ary rights  and  duties  I  include  Procedure,  civil  and  criminal. 
For  it  is  manifest  that  much  of  procedure  consists  of  rights 
and  duties,  and  that  all  of  it  relates  to  the  manner  in  which 
secondary  rights  and  duties  are  exercised  or  enforced.   - 

[Criticism  oil  Mr.  Bentham,  and  German  writers,  for  detach* 
ing  mere  law  of  procedure  from  the  rest  of  the  body  of  the' Corpui 
Juris.  Double  inconsistency,  in  calting  it  adjective  or  instru- 
mental, and  in  limUing  the  epithet  (admitting  it  to  be  applicable) 
to  the  law  of  prooedure.] 

*  When  I  say  that  secondaxy  rights  arise  from  injuries  or  wrongs,  I  do 
not  mean  to  deny  that  primaiy  rights  land  duties  may  arise  from  injuries 
<ir  wrongs  in  a  remote  or  consequential  manner.  J^.y.  .•  Bights  arismg 
firom  a  judgment.  .  (See  Outline,  p.  ciii.) 


JURISPRUDENCE.  455 

Distinction  bettoeen  an  action  considered  as  a  rijfit,  and  an 
action  considered  as  an  instrument  by  which  the  right  of 
action  is  itself  enforced. 

It  is  frequently  said  of  an  action,  considered  in  the  for- 
mer manner,  that  "actio  non  est  Jus,  sed  medium  jus  per- 
sequendi  :** — that  it  is  not  the  right  of  action  itself,  but 
the  mean  or  instrument  by  which  that  right  is  enforced. 
But  it  is  impossible  to  distinguish  completely  a  right  of 
action  from  the  action  or  procedure  which  enforces  it.  For 
much  of  the  right  of  action  consists  of  rights  to  take  those 
very  steps  by  which  the  end  of  the  action  is  accomplished. 
It  is  perfectly  true,  that  the  scope  or  purpose  of  the  right 
of  action  is  distinct  from  the  procedure  resorted  to  when 
the  right  is  enforced.  Much  of  the  procedure  consists  of 
rights  which  avail  against  the  ministers  of  police  rather 
than  against  the  defendant.  And  the  parts  of  it  which  con- 
sist of  rights  against  the  defendant  himself,  are  totally  dis- 
tinct from  the  end  which  it  is  the  object  of  the  process  to 
accomplish. 

But  still  it  is  impossible  to  extricate  the  right  of  action 
itself  from  those  subsidiary  rights  by  which  it  is  enforced. 
And  it  is  manifestly  absurd  to  deny  that  the  process  involves 
rights,  because  the  rights  which  it  involves  are  instruments 
for  the  attainment  of  another  right. 

[Difficulty.    Whether  every  right  of  action  arise  from  an  in- 

The  only  cases  in  which  it  does  not,  arise  from  that  anomaly 
in  the  English  Law  which  I  endeavoured  to  explain  in  a  pre- 
ceding Lecture;  i.e.  cases  in  which  a  right  of  action  is  given, 
although  there  has  been  no  wrong,  on  account  of  the  want  of 
wrongful  consciousness  on  the  part  of  the  defendant. 

Listance : — Possession  bond  fide :  as  in  cases  of  money  paid 
and  received  under  a  mistake :  or  of  possession  by  purchase  from  a 
stranger  who  had  no  title  :  So  long  as  the  unconsciousness  ]ast% 
the  possessor  is  not  guilty  of  a  wrong,  but  lies  under  a  quasi- 
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contract  to  restore.  So  soon  as  consciousness  arises,  he  is  guiltj 
of  a  wrong. 

In  the  case  of  an  amicable  pursuit,  it  may  appear  that  there  is 
a  right  of  action  without  a  wrong.  But,  in  these  cases,  the 
question  always  is,  whether  there  be  in  truth  a  wrong  or  not? 
A  question  arising  from  the  uncertainty  of  the  law,  or  from  some 
uncertainty  as  to  the  fact. 

What  I  affirm  is,  that  every  right  of  action  arises  firom  a  wrong. 
^  I  do  not  affirm  that  an  action  may  not  be  wrongfully  brought,  or 

.  may  not  be  brought  in  a  case  where  there  has  been  no  wrong. 
So  long  as  law  and  fiict  shall  continue  uncertain,  questions  will  ' 
frequently  arise  as  tp  whether  a  wrong  has  been  really  com- 
mitted or  not.'  To  determine  this  very  question  is  manifestly  the 
purpose  of  the  process  which  is  styled  pleading :  t.  e.  of  every 
step  in  the  process  which  succeeds  the  plaintiff's  demand* 

No  Court  of  Justice  {acting  a$  $uch)  would  decide  on  a  quet- 
VA  ;     .        tion  of  law  or  fact  without  a  suggestion  of  a  wrong,  actual  or  im« 
pending.] 

•<  -.,  ♦•  '.-■■ 

f.^;^  •   In  most  systems  of  law,  a  vast  number  of  primary  rights 

^  and  duties  are  not  separated  from  the  secondary :  That  is  to 

say ;  The  primary  right  and  duty  is  not  described  in  a  distinct 
and  substantive  manner ;  but  it  is  created  or  imposed  by  a 
declaration  on  the  part  of  the  legislature,  that  such  or  such 
an  act,  or  such  and  such  a  forbearance  or  omission,  shall 
amount  to  an  injury :  And  that  the  party  sustaining  the 
injury  shall  have  such  or  such  a  remedy  against  the  party 
injuring ;  or  that  the  party  injuring  shall  be  punished  in  a 
certain  manner. 

'  Nay,  in  some  cases,  the  law  which  confers  or  imposes, 
the  primary  right  or  duty,  and  which  defines  the  nature  of 
the  injury,  is  contained  by  implication  in  the  law  which 
gives  the  remedy,  or  which  determines  the  punishnaenL*^  J,- . 

And  it  is  perfectly  dear,  that  the  law  which  gives  the 
remedy  or  which  determines  the  punishment,  is  the  only 
.  one  that  is  absolutely  necessary.  For  the  remedy  or  punish-  ' 
ment^  implies  a  foregone  injury,  tind  a  foregone  injury  im- 

•  Hugo,  Gesch.  p.  42S.    Falck,  p.  SI. 
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plies  that  a  primary  right  or  duty  has  been  violated.  And, 
further,  the  primary  right  or  duty  owes  its  existence  as  such 
to  the  injunction  or  prohibition  of  certain  acts,  and  to  the 
remedy  or  punishment  to  be  applied  in  the  event  of  disobe- 
dience. 

The  essential  part  of  every  imperative  law  is  the  impe- 
rative part  of  it :  i.  e.  the  injunction  or  prohibition  of  some 
given  act,  and  the  menace  of  an  evil  in  case  of  non-com- 
pliance.* 

.  The  reason  for  describing  the  primary  right  and  duty 
apart ;  for  describing  the  injury  apart ;  and  for  describing 
the  remedy  or  punishment  apart,  is  the  clearness  which 
results  from  the  separation.  But  it  is  perfectly  clear  that 
the  description  of  any  of  the  separate  elements,  is  not  com- 
plete without  reference  to  the  rest.  I  have  no  right,  inde- 
pendently of  the  injunction  or  prohibition  which  declares 
that  some  given  act,  forbearance  or  omission  would  be  a 
violation  of  my  right ;  nor  would  the  act  or  forbearance  be 
a  violation  of  my  right,  unless  my  right  and  the  correspond- 
ing duty  were  clothed  with  a  sanction,  criminal  or  civil. 

In  strictness,  my  own  terms,"  primary  and  secondary  rights 
%nd  duties,"  are  not  correct.  For  a  primary  right  or  duty 
is  not  of  itself  a  right  or  duty,  without  the  secondary  right 
or  duty  by  which  it  is  sustained ;  and  e  converse. 

As  I  shall  shew  hereafter,  there  are  some  rights  and 
duties  which  cannot  be  defined  apart:  in  order  that  you 
may  know  what  they  are,  you  must  look  to  the  description 
of  the  corresponding  injuries.     [B.ff. ':  Rights  of  dominion 

*  "  But  though  a  simply  impentive  law,  and  the  punitory  law  attached 
toit,  are  so  far  distinct  laws,  that  the  former  contains  nothing  of  the  latter, 
and  the  latter,  in  its  direct  tenor,  contains  nothing  of  the  former ;  yet  by 
implication  (and  that  a  necessary  one)  the  pimitoiy  does  inTolve  and  in- 
clude the  import  of  the  simply  imperative  law  to  which  it  is  appended." — 
Bentham,  Principles,  eta,  p.  829. 

Not  so.  The  two  branches  (imperative  and  punitory)  of  the  law,  or 
rule  of  law,  correlate.  If  the  imperative  branch  of  the  law  did  not  impoit 
the  sanctioning,  it  would  not  be  imperative,  and  e  eomverw. — Marpmal  note. 
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as  opposed  to  sermtus :   ''sic  utere  tuo  ut  alienum  non 
IjBdas/'J 

Examples  of  the  involution  of  primary  rights  and  duties, 
in  the  description  of  the  injuries,  or  of  the  remedies  or 
punishments. 

The  rights  which  Blackstone  styles  absolute^  are  by  hiin 
described  apart  from  the  corresponding  injuries,  and  from 
the  corresponding  remedies  or  punishments.  Not  so  in  the 
^  Institutes:  There  they  are  described  implicitly,  together 
with  the  corresponding  injuries,  in  the  department  which 
relates  to  obligations  arising  from  delicts.  Owing  to  this, 
and  to  his  not  understanding  the  expression,  "  Law  of  Per* 
sons  or  Conditions,''  he  has  placed  them  with  the  Rights  of 
Persons.  He  fancied  that  the  Roman  Lawyers  had  forgotten 
them,  and  that  they  would  have  placed  them  there  if  they 
had  not. 

Another  instance: — the  description  of  absolute  duties 
is  .commonly  involved  in  the  description  of  the  injuries  or 
punishments.* 

Another  instance  is  the  Praetorian  Edict.  As  I  stated  in  a 
former  lecture,!  the  Praetor  by  his  Edict  did  not  formally 
declare  that  he  conferred  such  or  such  rights,  or  imposecP 
such  or  such  duties.  He  declared  that  in  certain  cases 
he  would  give  certain  actions,  or  would  give  certain  defences : 
The  description  of  the  action,  involving  a  description  of  the 
injury,  and  supposing  a  right  conferred. 

In  some  cases,  the  description  of  the  injury,  and  of  the 
remedy  or  punishment,  is  annexed  immediately  to  that  of 
the  primary  right  or  duty. 

This  is  the  case  in  the  Institutes,  with  regard  to  the 
rights-and  duties  which  arise  from  infringements  of  rights 
ew  contractu  and  quasi  ex  contractu.  In  Blackstone,  the 
rights  and  duties  which  arise  directly  from  rights  ex  contractu 
and  quasi  ex  contractu^  are  described  in  the  second  book. 
Those  which  arise  from  infringements  of  th^  pnmary  rights 

^  See  Blackstone,  toI.  iv.  f  See  ante,  p.  301. 


\ 


JURISPRUDENCE.  459 

and  duties  are  described  by  themselves  in  the  third.  But 
in  Justinian's  Institutes,  and  in  those  of  Gaius,  the  descrip- 
tion of  the  rights  and  duties  which  arise  from  violations  of 
primary  rights,  is  annexed  to  the  description  of  these. 

By  obligations  ex  delicto,  the  authors  of  the  Institutes 
mean,  obligations  which  arise  from  violations  of  jura  in  rcw^ 
or  of  real  rights,  in  the  sense  of  the  modem  Civilians. 
Hence  the  division  of  actions  into  actions  ex  contractu  and 
actions  ex  delicto :  Though  it  is  manifest  that  the  former 
as  well  as  the  latter  must  arise  from  delicts  in  the  larger 
sense  of  the  term.  It  is  clear  that  a  so-called  action  ex 
contractu  is  properly  an  action  from  a  breach  of  a  contract. 
Though,  since  the  authors  of  the  Institutes  have  not  de- 
scribed the  injuries,  and  the  thence  arising  actions,  by 
themselves,  they  are  styled  actions  ex  contractu. 

In  this  respect,  Blackstone's  method  is  much  superior  to 
that  of  the  Roman  Lawyers* 

[See  Note  4  (C)  to  Table  II.] 


[The  following  Notes  were  found  at  the  end  of  the  foregoing 
.  lecture.    They  are  written  on  loose  sheets  of  paper,  without  any 
mark  as  to  the  order  in  which  they  were  to  follow. — S.  A.^ 

Several  Divisions  of  Law. 

Primary  for  sanctionedj  Rights  and  Obligations  distin- 
guishedfrom  sanctioning : 

Law  has  sometimes  been  divided  into  substantive  law 
and  adjective  or  instrumental  law,  t.  e.  Law  which  relates 
to  Rights  and  Obligations ;  and  Law  which  relates  to  the 
means  of  enforcing  these  rights  and  obligations. 

Objection :  Many*of  the  rights  and  obligations  which  are 
included  under  substantive  law  are  adjective  or  instrumen- 
tal :  as  e.  g,  the  powers  and  lights  of  Governors ;  those  of 
Trustees, 
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The  Rights  and  Obligations,  therefore,  which  are  the 
matter  ot  substantive  law,  cannot  be  distinguished  univer- 
sally from  the  matter  of  adjective  law,  by  their  immediate 
end  or  purpose.  Though  most  of  them  are  rights  and  obli- 
gations for  the  enforcement  of  which  the  others  exist,  some 
of  them  are  altogether  instrumental.  Though  many  of  the 
rights  of  Governors  are  substantive,  yet  the  rights  which 
they  possess  in  this  capacity,  belong  to  them  as  private  per- 
sons. The  powers  and  rigbts  which  belong  to  them  as 
GovemoHB,  imght  at  least  to  belong  to  them,  not  for  their 
peculiar  advantage,  but  for  that  of  all. 

As  these  rights,  independently  of  violation,  cannot  be 

classed  with  those  which  suppose  violation,  it  is  manifest 

that  we  must  find  some  other  basis  for  the  distinction  be* 

tween  primary  and  sanctioning,  than  this:  viz:  that  the 

p ;;/,  first  are  the  rights  and  obligations  to  be  secured,  the  others 

C'  .  ^-  are  merely  securing.     The  distinction  seems  to  be  founded 

upon  the  difierence  of  the  incidents  in  which  they  directly 
.  begin.  The  first  do  not  b^n  in  violation,  the  second,  do. 
I  say  directly :  because  (as  in  judgments)  the  second,  may 
end  in  a  fact  which  generates  one  of  the  first. 
.  With  reference  to  the  final  cause  or  ultimate  purpose  of 
law  (be  it  exactly  what  it  ought  to  be  or  not),  rights  and 
obligations  are  divisible  into  two  sorts.  Those  which  mi- 
nister directly  to  that  end,  and  those  which  are  intended  to 
prevent  or  remedy  violations  of  the  former. 
'Or  the  distinction  may  be  expressed  thus; — the  first  are 
not  immediately  enforced  by  the  judicial  power';  the  second, 
-    '      are  those  which  a^  immediately  enforced. 

The  distinction,  seems  to  be  into  Rights  <ind  Obligations 
which  do  not  arise  out  of  violations,  and  those  which  do\ 
Amongst  the  former   (as  e.  g.  the  powers  of   Courts  of 
Justice),  many  are  sanctioning.     So  that  the  division  into 
^  . .  sanctioned  and  sanctioning  is  not  complete ;  many  of  those, 

which  are  sanctioned  \)^\Vi%  also  sanctioning. 

The  division,  therefore,  (a  division  which  applies  to  law 
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of  things,  and  to  law  of  persons,  equally)  is  this :  1.  Rights 
and  Obligations  which  do  not  arise  out  of  infractions.  2. 
Violations.  S.  Bights,  etc.,  which  do :  i.  e.  Primary  (or  ori- 
ginal or  civil)  rights,  etc.,  and  rights,  etc.  ex  deUcto. 

Rights  and  ObUgations  which  it  is  the  end  of  tie  Law 
to  secure  and  to  enforce. — Rights  and  ObHgations  which 
are  created  for  the  purpose  of  securing  and  enforcing  the 
others. 

This,  from  its  simplici^  is  specious,  but  will  not  suffice. 

Distinction  between  Rights,  etc.  ex  delicto^  and  the  Pro- 
cedure (also  consisting  in  the  exercise  of  rights)  by  which 
they  are  enforced. 

Distinction  between  Civil  and  Criminal.  The  latter  might 
(and  in  fact  to  a  great  extent  does)  contain  the  former :  t .  e. 
In  the  Code  of  Remedies,  the  rights  intended  to  be  pro- 
tected, with  the  violations  of  them,  might  be  (and  in  fact 
to  a  great  extent  are)  implicitly  contained. 

This  is  the  case  with  most  rights  established  by  judicial 
decision ;  decisions  being  directly  decisions  upon  secondary 
or  sanctioning  rights:  The  case  also  with  the  Praetorian 
edict ;  the  Praetor  only  giving  actions,  exceptions,  etc. 

This  is  also  the  case  with  almost  all  obligations  corre- 
lating with  Jura  in  re :  and  with  rights  of  personal  secu- 
rity, etc. 

Absolute  Obligations  are,  for  the  most  part,  first  an- 
nounced under  the  description  of  the  acts  which  amount  to 
violations  of  them. 

^Reasons  for  separating  "Rights  and  Obligations  ex  delicto 
from  the  rights,  tohether  in  re  or  ad  rem^  out  of  violations 
'  of  which  they  arise. 

If  we  attach  to  the  description  of  each  primary  Right 
and  Obligation,  the  description  of  the  rights  and  obliga-. 
lions  which  grow  out  of  a  breach  of  it,  we  must  also  attach 
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to  it  a  description  of  the  acts  which  are  violations  of  it ; 
since  the  conception  of  these  must  precede  the  conception 
of  those.  And,  to  be  consistent,  we  must  also  tack  to  each 
right  and  obligation  ex  delicto  a  description  of  the  process 
civil  or  criminal  by  which  it  is  to  be  enforced.*  Thus  (as 
I  have  already  remarked)  losing  the  advantage  of  the  con- 
ciseness which  results  from  treating  together  all  such  viola- 
tions as  are  susceptible  of  the  same  desci-iptioti ^  though  they 
are  violations  of  different  primary  rights ;  all  such  righta,  etc. 
ex  delicto  as  are  susceptible  of  the  same  description,  though 
they  grow  out  of  different  delicts ;  and  all  such  steps  in  pro- 
cedure as  are  susceptible  of  the  same  description,  although 
they  are  applicable  to  the  enforcement  of  different  rights  and 
obligations  ex  delicto.  The  effect  of  this  morceUement  would 
be,  endless  repetition.  It  would  be  analogous  to  the  rejec- 
tion of  generic  terms. 

But  if  to  every  primary  right  and  obligation  the  violations 
of  it,  etc.  were  annexed,  the  extent  of  the  right  in  respect  of 
services  (so  far  as  settled)  would  be  given  in  one  and  the 
same  place :  t.  e.  supposing  that  the  definitions  of  Bights 
are  implicated  with  the  violations  of  them. 

8^«n«x^  Reasons  for  separating  Sights  and  Obligations 
'•Primwy      ex  delicto  from  Violations^  and  each  from  Pro* 

Bights"       ,         ,  "^ 

••Vioktuma,'     CCdurC. 

^Ueio;*^  1st.  Distinctness  of  conception  is  thereby 
lobetermSj  aided.  2nd.  The  generalia  of  each  may  thereby 
JJ^JJ^^bL.  be  detached ;  which  could  not  be  done,  if,  to  every 
SSI^JjJp  particular  violation,  the  right  etc.  which  it  gene- 
^m^^^^i^  rates  were  annexed;  and  to  this,  the  particular 
MAuteOhiiga-  mode  of  proccdure  by  which  it  is  asserted  and 
enforced.  Srd.  As  one  and  the  same  act  may  be 
a  violation  of  any  of  a  number  of  primary  rights,  (which  is  a 
reason  for  considering  "  violations  "  apart  from  "  primary 

• 

*  Another  reason  is,  that  many  delicti  are  complex:  i.c.  are  violations  of 
several  distinct  rights. 
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Tigbts,")  80  one  and  the  same  tlight  or  Obligation  ex  delicto, 
may  result  from  any  of  a  number  of  violations  ;  and  one  and 
the  same  mode  of  procedure  be  applicable  to  any  of  a 
number  of  such  secondary  rights  and  obligations.  This 
last  advantage  seems  to  be  the  second,  stated  in  another 
manner. 

All  these  parts  ought  to  be  considered  as  members  of 
one  whole,  and  bear  a  common  name  :  whereas  the  plural, 
"  Code*,"  virould  seem  to  oppose  them. 

It  would  seem  that  the  definition  of  primary  rights  can- 
not be  made  complete  (not  even  approximatively)  without 
reference  to  the  acts  which  are  violations  of  them.  Absolute 
Vbliyations  (as  not  belonging  to  either  jura  in  re  or  ad  rem) 
cannot  be  considered  under  Primary  Rights,  to  which  they 
in  a  certain  sense  belong. 


.  [Jus  in  re  (with  its  corresponding  obligation)  is  passive: 
i.  e.  it  supposes  no  obligation  on  the  part  of  anybody  to  do^  or 
BuiSer  (by  personal  intervention).  When  violated,  a  right  of 
another  sort,  in  the  injured  party  (or  a  public  officer)  against  a 
determinate  individual,  is  generated. 

The  n^ative  or  passive  nature  of  these  obligations,  may  ac- 
ooant  for  their  not  being  noticed.  They  are  merely  obligations 
to  forl^ear ;  and  the  nature  of  them  is  described,  not  in  conjunct 
tion  with  their  corresponding  rights,  but  under  the  description  of 
those  violations  of  Ihem  (called  delicts  in  the  narrower  sense) 
which  generate  obligations  proper,'] 

Not  only  are  the  obligations  which  correspond  with  Jura  m 
re  established  in  this  indirect  manner ;  but  certain  of  the  rights 
themselves  are  nowhere  described,  except  under  the  head  of  **  de^ 
Hcts"  or  of  the  Rights  and  Obligations  which  they  generate. 
•    These  are  the  rights  which  are  not  preceded  by  a  titulus. 
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if 

Excluding  rights  and  duties^  (which  are  often  styled  Mtiiyt 
incorporeal)  the  term  ** Thing^  (in  the  language  of  the  Bxh 
man  law)  has  three  different  meanings.* 

Taken  with  the  most  extensive  sense,  it  embraoes  eveiy 
object,  positive  or.  negative,  which  may  be  the  subject  or  ob* 
ject  of  a  right  or  duty.  Taken  with  this  extensive  sense,  i( 
embraces  (first)  jany  permanent  external  object  which  may 
be  the  subject  of  a  right  or  duty,  and  which  is  not  a  physi* 
cal  person,  or  a  collection  of  physical  persons.  2dly ;  It  ^* 
braces  persons  considered  as  the  mere  subjects  of  rights : 
that  is  to  say,  considered  as  the  subjects  of  rights  residing 
in  other  persons,  and  availing  against  third  persons..  In 
this  sense,  a  slave  is  styled  a  thing.  Sdly;  It  embraces 
acts  and  forbearances  considered  as  the  objects  of  rights 
and  duties :  that  is  to  say,  acts  which  are  to  be  done  or  for* 
bearances  which  are  to  be  observed  agreeably  to  n^hts  or 
duties.'  For  example.  If  I  am  bound  by  contract  to  ddivcor  '^ 
goods,  or  to  refrain  from  sending  goods  of  a  sort  to  this 
or  that  market,  the  act  or  forbearance  to  which  I  am  bound 
would  be  styled  "  res  "  or  "  a  Thing."  p^.  ,^,,  :f  / 

In  a  sense  more  circumscribed.  It  excludes  persons^  coih 
sidered  as  subjects  of  rights,  and. includes  only. the  i<^>^ 
lowing  objects:  1.  Permanent  external  objects,  not  being V. 
persons,  aod  considered  as  subjects  of  rights  and  duties  t^! 
2.  acts  and  forbearances  as  subjects  of  rights  and  dutiea*^^;^^ 

In  a  sense  which  is  still  narrower,  it  excludes  persons  as^* 

•  Sec  what  has  beea  already  said  on  tliis  subject,  p.  19,  ttug.  (miff.)  '^  - 
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subjects  of  rights  and  duties,  it  excludes  acts  and  forbear- 
ances as  objects  of  rights  and  duties,  and  it  merely  embraces 
such  permanent  external  objects  as  fall  not  within  the  de- 
scription of  persons  and  are  actual  or  possible  subjects  of 
rights  or  duties.  This  last  is  nearly  the  sense  which  is  at- 
tached to  the  term  'Hhvig''  in  ordinary  discourse  or  parlance. 
When  we  speak  of  a  thing,  we  usually  mean  an  object  which 
is  sensible  and  permanent,  and  which  is  not  a  person.  We 
contradistinguish  jt,  on  the  one  hand,  to  fact  or  event ;  and  . 
we  contradistinguish  it,  on  the  other,  to  person,  homo^  or 
man.  Sometimes,  however,  we  take  it  in  a  sense  which  is 
somewhat  narrower.  When  we  speak  of  a  thing,  we  mean 
a  sensible  permanent  object  which  is  inanimate. 

Sometimes,  again,  we  take  it  in  a  sense  so  extremely  ex- 
tended, that  it  denotes  aiiy  object,  whether  it  be  actual  or 
possible,  real  or  imaginary,  which  may  become  an  object  of 
conception,  or  may  be  made  ap  object  of  discourse. 

In  the  language  of  the  English  law,  it  would  not  appear 
that  the  term  ''  thing  "  has  any  determinate  import.  The 
writers  who  pretend  to  define  it,  seem  to  limit  the  term 
to  certain  classes  of  rights,  and  to  things  properly  so 
called.  This,  for  instance,  is  the  case  with  Blackstone,  in 
the  second  chapter  of  his  second  book.  But  when  they 
come  to  the  detail,  they  seem  to  include  under  things^  per- 
sons as  the  subjects  of  rights,  and  acts  and  forbearances  as 
their  objects. 

For  example;  A  slave  is  a  chattel,  and  a  chattel  is  a  thing : 
Insomuch  .that  a  slave  is  a  thing  as  comprised  in  the  term 
chattel,  although  he  is  excluded  (inconsistently  enough) 
from  the  import  of  the  term  Ihing  as  explained  in  a  general 
manner.  Again :  Blackstone  in  his  second  chapter  teUs  us 
that  the  objects  of  dominion  or  property  are  things :  and  by 
things,  he  there  means  permanent  external  objects  not  per- 
sons. But  it  appears  (from  the  rest  of  the  second  book) ' 
that  he  comprises  in  dominion  or  property  the  whole  class 

VOL.  II.  2  H 
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of  righto  which  may  be  styled  obligations :  that  is  to  say, 
righte  arising  directly  from  contracto  and  quasi-contracts, 
t(^ther  with  the  rights  to  redress  which  arise  from  civil 
injuries.  And  as  the  objects  of  obligations  are  always  acts 
or  forbearances,  it  follows  that  he  includes  these  in  the 
import  of  the  term  thing,  although  he  excludes  them  from 
his  formal  definition  of  them. 

In  short,  the  extension  of  the  term  (hing  is  so  extremely 
uncertain,  that  if  it  were  expelled  from  the  language  of  law, 
much  confusion  would  be  avoided.  Where  it  has  a  definite 
meaning,  it  denotes  such  sensible  objecte  as  are  subjects  of 
righto  and  duties.  The  immediate  objecte  of  righto  and 
duties  are  acto  and  forbearances.  But  in  some  cases,  these 
acto  and  forbearances  have  themselves  specific  objecto  with 
reference  to  which  they  are  to  be  done  or  exercised.  E.g.  ? 
Bight  to  conveyance  or  delivery.  Bight  in  a  house  or  fidd. 
Bight  in  a  slave. 

Sensible  objecto,  considered  as  the  subjecto  of  righto  and 
duties,  might  be  styled  things.  Men,  as  invested  with 
righto,  or  as  bound  to  acts  or  forbearances,  might  be  styled 
persons:  And  the  acto  or  forbearance  which  are  inmie* 
diately  or  properly  the  objecto  of  righto  or  duties  might  be 
distinguished  from  things  and  persons.  Or  the  objecte 
about  which  righto  and  duties  are  conversant  might  be  dis«. 
tinguished  into  persons,  objects  of  righto  and  duties^  and 
subjects  of  righto  and  duties :  Meaning  by  person^  men  as 
invested  with  righto,  or  as  bound  to  acto  or  forbearances : 
Meaning  by  ihe  objects  of  righto  and  duties  the  acte  to  be 
done,  and  the  forbearances  to  be  observed,  in  pursuance  of 
righte  and  duties:  and  meaning  by  ^e  subjects  oirnf^biB 
and  duties,. the  sensible  and  permanent  objecte  which  are 
the  objecte  of  those  acte  and  forbearances. 

Having  made  these  general  remarks  on  the  import,  of  the 
'  term  **  iking i*  I.wfll  now  pass  in  review  certain  divisiofis  of 
things  which  are  made  in  the  Boman  and  English  Law. 
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The  distinction  between  things  corporeal  and  things  in- 
corporeal I  have  already  attempted  to  explain.* 

In  the  Roman  Law,  things  corporeal  are  permanent  sen- 
sible objects  (whether  things  or  persons)  considered  as  the 
subjects  of  rights  and  duties ;  and  acts  and  forbearances 
considered  as  their  objects. 

Things  incorporeal  are  rights  and  duties  themselves. 

The  distinction  is  utterly  useless  ;  inasmuch  as  rights  and 
duties,  having  names  of  their  own,  need  not  be  styled  "  in- 
corporeal things.''  And  the  distinction  is  either  imperfect,  or 
dse  is  big  with  contradiction.  For  either  forbearances  are 
not  ranked  with  corporeal  things,  in  which  case  an  object 
of  the  distinction  is  omitted :  or  they  are ;  in  which  case 
insensible  objects  are  ranked  with  sensible. 

In  the  English  Law,  the  same  distinction  obtains.  It  is 
however  applied  less  extensively,  and  still  more  inconsis- 
tently. 

Corporeal  hereditaments  are  such  immoveable  things  as 
are  the  subjects  of  certain  rights.  Incorporeal  heredita- 
ments are  not  rights  generally,  but  rights  of  certain  classes. 
The  term  **  Chattels  "  is  also  applied  in  the  same  inconsis- 
tent manner.  Chattels  real  are  such  rights  or  interests  in 
corporeal  and  immoveable  things  as  devolve  to  executors  or 
administrators.  Of  chattels  personal  some  are  moveable 
tkikffs  in  the  proper  acceptation  of  the  term,  whilst  others 
are  rights :  namely  rights  arising  directly  from  contracts  or 
quasi-contracts,  or  rights  of  action.  As  applied  in  some 
cases,  the  term  chattel  signifies  a  right;  as  implied  in 
other  cases,  it  signifies  a  thing,  considered  as  the  subject  of 
il  right. 

Permanent  sensible  objects  are  divided  into  things  move- 
able and  things  immoveable. 

Physically,  Moveable  things  are  such  as  can  be  moved 
finbm  the  places  which  they  presently  occupy,  without  an 
sential  change  in  their  actual  natures. 

*  See  ante,  p.  28. 
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Physically,  Immoveable  things  are  such  as  cannot  be 
moved  from  their  present  places ;  or  cannot  be  moved  from  . 
their  present  places  without  an  essential  change  in  their  ac- 
tual natures.    A  field  is  an  example  of  the  first.     A  house, 
a  growing  tree,  or  growing  com  is  an  example  of  the  second. 

But  things  which  are  physically  moveable  may  be  immove- 
able by  institution.  For  example,  an  heirloom,  though 
physically  moveable,  is  immoveable  by  institution.  The 
meaning  of  which  is  merely  this :  that  the  thing,  though 
physically  moveable,  is  arbitrarily  annexed. to  an  immove- 
able thing,  so  as  to  be  considered  as  a  part  of  it,  and  to  be 
comprised  in  its  name. 

Sometimes .  the  meaning  is  somewhat  different.  The 
moveable  thing  is  made  the  subject  of  rights  which  are 
commonly  confined  to  immoveables  :  e.  g.  Money  directed  to 
belaid  oiit  in  land,  and  descending  to  the  heir,  is  impressed 
with  the  character  of  land :  t.  e.  descending,  though  not  land, 
as  land  itself  descends  according  to  the  English  law.* 

Another  division  of  sensible  permanent  things  is,  into, 
things  determined  specifically  or  individually,  and  things 
which  are  merely  determined  by  the  classes  to  which  they 
belong:  e.g.  The  field  called  Blackacre,  or  a  field.  This 
or  that  horse,  or  a  horse.  A  bushel  of  com,  a  yard  of  cloth, 
a  pound  of  gold,  a  given  number  of  guineas ;  or  the  bushel, 
of  corn  contained  in  such  a  bag,  or  the  yard  of  cloth,  the. 
pound  of  gold  bearing  such  a  mark,  or  the  ten  specific-  goii 
neas  now  in  your  purse,  ■    ;  .-i 

.In  the  language  of  the  Roman  Lawyers,. a  thing  indivi-f 
dually  determined  is  styled  **9pecies.*'     A  thing  which.  ;is 
merely  determined  by  the  class  to  which  it  belongs,  isa^yledv, 
**  genus**  Sometimes,  genua  signifies  the  class  of  thiixgs,  rad  ^ : 
the  indeterminate  individual  belonging  to  the  determined^ 
dass  is  styled  **  quantitaa  :'*  though  the  term  quaniUaa  is 
usually  limited  to  such  indeterminate  things  of  determinate.  . 

^  The  distinction  between  rif  maneipi  and  ret  nee  manapi  is  somewliat    :^ 
airji}€^a3  to  thh.     See  jiot^,  478.  \-i^ 
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classes  as  viensurd,  numero,  vel ponder c  constant:  As,  to  a 
bushel  of  corn,  a  pound  of  gold,  and  so  on.  The  thing  is 
determined  by  mensuration  as  well  as  by  kind,  although 
it  is  not  determined  specifically  or  individually. 

The  terms  species  and  genus,  in  the  language  of  jurispru- 
dence, have  therefore  a  meaning  different  from  that  wliich  ' 
they  bear  in  the  language  of  logicians.  In  the  language  of 
logicians,  a  genus  is  a  larger  class,  and  a  species  is  a  nar- 
rower class  contained  by  the  genus.  As  animals  are  a 
genus,  men  are  a  species  of  animals. 

In  the  language  of  jurisprudence,  genus  denotes  a  class 
(whether  it  be  a  genus  or  species  in  the  language  of  logi- 
cians), or  it  denotes  an  individual  or  portion  not  specifically 
determined,  belonging  to  a  determined  class.  Hence  the 
expression,  "  specific  legacy,  specific  performance."  In  the 
language  of  logicians,  it  would  signify  something  totally  dif- 
ferent. A  specific  legacy  would  be  a  gift  of  an  indeterminate 
something  belonging  to  a  determinate  class. 

Allied  to  the  distinction  between  species  and  genus,  or 
species  and  quantitas,  is  the  distinction  of  things  into  fun- 
gible and  not  fungible. 

Where  a  thing  which  is  the  subject  of  an  obligation  (t.  e. 
which  one  man  is  bound  or  obliged  to  deliver  to  another) 
roust  be  delivered  in  sjjecie,  the  thing  is  not  fungible :  i.  e. 
that  very  individual  thing,  and  not  another  thing  of  the 
same  or  another  class  in  lieu  of  it,  must  be  delivered. 

Where  the  subject  of  the  obligation,  is  a  thing  of  a  given 
class,  the  thing  is  said  to  be  fungible :  t.  e.  the  delivery  of 
any  object  which  answers  to  the  generic  description  will 
satisfy  the  terms  of  the  obligation.  "  In  genere  suo  func- 
tionero  recipiunt*.''  Meaning  that  the  obligation  is  per- 
formed by  the  delivery  of  genus  or  quanliias,  "  Una  fun- 
gitnr  vice  alterius."  In  the  language  of  the  German  jurists, 
fungible  things  are  styled  "  vertretbarj' — representable.  It 
is  manifest  that  a  thing  is  fungible  or  not  with  reference 
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to  a  given  obligation :  That  anjrthing  of  any  class  may  be 
fungible  or  not:  e.g.  Do,  lego  fundum: — ^A  bequest  of  a 
farm. 

Fungible  things  have  generally  been  confounded  i^vith 
things  "quae  non  consumuntur  :*  because  things  of  that  class' 
are  usually  sold  in  genere.  But  it  is  manifest  that  a  thing 
consumable  by  me  may  be  the  subject  of  a  specific  obliga- 
tion ;  just  as  things  not  so  consumable  may  be  the  subject 
of  a  generic :  e.g.^  given  parcel  of  wine. 
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Notes. 

QuantUas  qmsB  pondere  out  mensurd  constat :  a  detenninate 
quantity  (determined,  that  is,  by  weight  or  measure)  of  an  inor* 
ganic  substance. 

QuatUitas  qum  non  constat: — a  determined  quantity  (deter- 
mined, that  is,  by  the  number  of  individuals)  of  organic  indivi- 
duals. Any  such  quantity  is  individvum  vagum.  An  assigned 
quantity  of  the  sort  is  species. 

A  quantity  of  the  first  sort  may  be  res(dvable  into  organic 
individuals,  but  oi^anic  individuals,  which,  for  the  purposes  of 
ccmunerce,  are  never  conaidered  in  that  character ;  as,  e.ff.  grains 
of  com.  Numerus,  on  the  contrary^  is  made  up  of  individuals, 
which,  for  the  purposes  of  commerce,  are  considered  as  such :  t .  e. 
are  counted ;  e.  g.  Sheqp. — Marginal  Note  in  Hugo,  Enc.  p.  524. 


'^^ing'' and  ^'Produce'' are  clearly  relative  terms. 
is  produce  with  reference  to  some  given  subject  (as,  for  in- 
stance, growing  fruit  with  reference  to  the  tree  upon  which  it 
f;rows,)  becomes  a  substantial  or  independent  thing  so  soon  as  , 
that  relation  ceases  {e.g.  by  severance).  Earth  made  into  bricks, 
or  fruit  taken  from  a  tree,  cease  to  be  produce  or  integrant  parts 
of  land,  and  pass  into  the  class  chattels.  And  again  (as  the 
bricks  for  instance)  may,  by  composition,  become  integrant  parts 
of  another  subject. — Marginal  Note  in  Blackstone,  iii.  ch.  14. 


'  Inquirenda :  How  to  define  the  sulgect  of  a  Bight,  or,  more 
briefly,  a  Thing  P — What  is  comprised  in  the  Subject  itself? 
What  is  to  be  understood  by  its  appurtenances?  What  is  to  f>e 
understood  by  its  produce  or  profits  ?  What  is  to  be  understood 
by  the  uses  or  services  to  be  derived  from  it?  By  produce  or 
jHfofits,  are  we  to  understand  periodical  accretions — substances 
which  though  removed  from  the  subject,  are  reproduced  in  genere  t 
If  so,  how  can  minerals  be  profits  or  produce  ?  and  why  are  trees 
part  of  the  inheritance  P  In  the  case  of  land,  etc,  every  such 
olgect,  perhaps,  is  comprised  in  the  subject  as  has  an  indefinite 
duration  and  cannot  be  removed  from  it  without  severance. — 
Marginal  Note  in  Blackstone,  .vol.  ii.  ch.  1. 
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A  tmiversiiy,  or  collection  of  nitiffs,  what.  Must  be  dis- 
tinguished from  a  university  of  Bights  or  ObUgationi.  A  uniy 
▼ersity  of  Things  is  not  the  subject  of  umversum  jus.  It  is  a 
collection  of  physical  things  (whether  the  individual  things  be. 
simple  or  composite) ;  is  itself  a  legal  individuum ;  and  is,  there- 
fore, not  the  seat  of  an  universitas  Juris. 


1 


''  Magna  autem  differentia  est  mancipi  rerum  et  nee  mancipi. 
Nam  res  nee  mandpi  nuda  traditione  abalienari  possunt,  si  mode 
corporales  sunt  et  ob  id  recipinnt  traditionem. 

Mancipi  veto  res  sunt  que  per  mancipationem  ad  alium  trans- 
ferentur/'  etc. — Gaius,  lAb.  ti.  §  19.  ^ 

The  difference  assigned  by  Ghaius  is  a  diflference  of  properties 
or  accidents :  that  is,  a  difference  between  the  modes  in  which- 
things  of  these  sorts  were  respectively  aliened  or  conveyed.  That 
difiercDce  between  the  two  classes  which  was  the  cause  .or  sooroet, 
is  not  even  adverted  to. — Marginal  Note  and  Table  in  Oaius. 
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LECTURE  XLVIL 

Having  indicated  the  leading  divisions  which  I  Wamry  , 
give  to  the  Ldw  of  Things,  (or  to  tie  Law  minus  ^mMryTd*. 
the  Law  of  Persons,)  I  now  proceed  to  the  first 
department  of  the  latter :  namely,  ''  Primary  rights,  with 
primary  relative  duties/' 

Of  the  duties  which  I  style  absolute,  (or  of  the 


mrat  Ob  jpn* 


duties  which  have  no  corresponding  rights,)  many 
are  primary  or  principal,  or  are  not  effects  or  con- 
sequences of  delicts  or  injuries.  Consequently,  they  ought, 
in  logical  strictness,  to  be  placed  in  the  first  department  of 
the  Law  of  Things.  But  for  reasons  which  I  hint  at  in  my 
Outline,  and  which  I  shall  produce  in  a  subsequent  lecture, 
I  think  it  commodious  to  place  absolute  duties  in  that  de* 
partment  of  the  Law  of  Things  which  is  concerned  with 
the  rights  and  duties  that  I  style  sanctioning  or  secondary  :• 
namely,  in  that  sub-department  of  that  second  department, 
which  I  give  to  the  consideration  of  crimes  and  their  various 
consequences. 

In  treating  of  primary  rights,  with  their  cor-  5^£^ 
responding  primary  duties,  I  shall  distribute  them  jj£*J2~ 
tinder  four  sub-departments  r  the  ground  or  ra-  ^^^fsmrimm^, 
tionale  of  which  distribution  may  be  found  in  the  following 
considerations  : 

''  It  will  be  found  on  examination  (as  I  stated  in  my 
earlier  Lectures,)  that  every  right,  simple  or  complex,  is^ 
in  rem,  (or  a  right  against  persons  generally,)  jus  in  pffr 
sonam,  (or  a  right  against  a  person  or  persons  specifically  or 
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individually  determined,)  or  a  combination  or  compound, 
more  or  less  complex,  of  jus  in  rem  and  jua  in  per9on4jm. 

Accordingly,  I  divide  primary  rights  (including  their 
corresponding  primary  duties),  into  the  four  following  sub- 
departments.  1.  Rights  in  rem  as  existing  simply,  or  as 
not  combined  with  rights  in  personam.  2.  Rights  in  per- 
sonam as  existing  simply,  or  as  not  combined  with  rights 
in  rem.  3.  Such  combinations  otjus  in  rem  and  in  personam 
as  are  less  complex.  4.  Such  more  complex  aggregates  of 
jura  in  rem  and  in  personam  as  are  styled  by  modem  civi- 
lians, universitates  juris  or  universities  of  rights  and  duties. 

\y.  V.  Contrast  this  with  the  method  of  the  Roman  Lawyers  and 
of  the  modem  civilians  who  follow  the  method  of  the  Roman 
lawyers.    (See  Tables  I.  II.) 

t;.  V.  Even  on  my  own  method  the  inconvenience  of  totidpation 
is  not  av<Hded.  (See  Outline,  p.  xcvu.)  But  there  is  much 
less  of  it,  than  on  the  method  of  the  Roman  lawyers.] 

PoBiivedn.  (p.v.)  It  has  becu  objected,  by  one  of  my 
tiMtodoor  hearers,  that  there  are  positive  duties  lying  on 
^!^bHeiqp.  persons  generally :  e.^f.  A  duty,  incumbent  on  the 
^^^«iid  community  generally,  to  pay  a  tax  imposed  by 
S£^°**'  the  sovereign  government :  Or  a  duty  incumbent 
generally  on  persons  of  a  certain  age  to  reinder  military 
service.  But  in  all  these  cases,  the  doty,  assuming  that  it 
lies  on  persons  generally^  is  absolute.  There  is  no  deter- 
minate person,  physical  or  complex,  towards  whom  the  duty 
is  to  be  observed :  or  the  only  person,  physical  or  complex, 
towards  whom  the  duty  is  to  be  observed,  is  the  sovereign 
government  of  the  given  community.  And,  for  reasons, 
which  I  have  produced  in  my  published  Lectures,  we  cannot 
say  with  propriety  of  a  sovereign  government,  that  it  has 
legal  rights  against  its  own  subjects. 

The  division  of  duties  into  officia  and  odliffaHones,  is  a 
division  of  relative  duties :  i.e.  duties  incumbent  on  some,, 
and  answering  to  rights  residing  in  others.   And  it  appears 
to  me,  that  every  relative  duty  answers  to  jus  in  rem  or  to 
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jus  in  personam :  to  a  right  availing  against  persons  gene- 
rally, or  to  rights  availing  exclusively  against  persons  de« 
terminate. 

[v.  V.  And  here  I  may  remark,  that  relative  duties  are  the 
only  duties  which  are  noticed  in  the  Institutes:  the  reason  of 
which  is,  that  they  are  a  treatise  on  private  law :  i.  e.  excluding 
political  status,  and  criminal  law. 

Now  absolute  duties  would  naturally  (according  to  this  ar- 
rangement) come  within  the  province  of  public  law.] 


Treating  of  rights  in  rem  as  existing  simply  ^*^^ 
(or  as  not  combined  with  rights  in  personam,)  ^^^^ 
I  will  first  touch  upon  them  briefly,  with  re-  renoeto 
ferenoe  to  differences  between  their  subjects,  or  between  umv 
between  the  aspects  of  the  forbearances  which  ■""^'•^^ 
may  be  styled  their  objects. 

^  In  relation  to  rights  of  (he  class,  as  considered  from  this 
aspect,  you  will  find  a  passage  in  my  Outline,  to  which  I 
must  now  refer  you.* 

In  explaining,  in  my  earlier  Lectures,  the  nature  of  the 
distinction  between  jus  in  rem  and  in  personam,  I  cited 
numerous  examples  of  rights  of  the  former  class  which  have 
no  specific  subjects  (persons  or  things).  And  it  therefore 
will  not  be  necessary  to  adduce  examples  here. 

With  i^egard  io  jura  in  ra»,  which  are  rights  over  per- 
sons, I  would  observe  that  all  (or  nearly  all  of  them)  are 
matter  for  the  Law  of  Persons  or  the  Law  of  JSkUms.  Such, 
for  example,  is  the  case  with  the  right  of  the  master  to  the 
slave ;  the  right  of  the  master  in  the  servant ;  the  right  or 
interest  of  the  parent  or  husband  in  the  child  or  wife ;  and 
the  right  or  interest  of  the  child  or  wife  in  the  parent  or 
husband.  In  these,  and  various  other  cases,  the  right  is 
jus  in  rem  (or  a  right  availing  against  the  world  at  large) 
of  which  the  subject  is  a  person.     But  in  each  of  these 

*  See  Outline,  p.  Lxxx.  ei  seq. 
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cases,  the  right  is  a  constitaent  element  of  a  giatiu  or  con- 
ditioD,  aad  therefore  is  appropriate  matter  for  that  appendix 
or  supplement  which  is  styled  the  Law  of  Persons. 

The  only  right  in  or  over  a  person  which  seems  appro- 
priate matter  for  the  Law  of  Things,  is  what  may  be  called 
a  man's  right  in  his  own  person  or  body :  that  is  to  say,  a 
man's  right  to  enjoy  and  dispose  of  (free  from  hindrance 
by  others),  his  bodily  organs  and  powers,  in  so  far  as  such 
enjoyment  and  disposition  consist  with  the  rights  of  others,- 
or  ^nerally)  with  any  of  the  duties  incumbent  on  himself. 

This  right  (which,  as  I  shall  show  ha«after,  may  .be 
likened  to  property  or  dominion  in  a  thing,  strictly  so 
called)  is  property  matter  for  the  Law  of  Things,' or  for  tie  ■ 
Law  exclusive  of  the  law  of  «&iAtf.  Instead  of  being  parcel 
of  a  ataiia  or  condition,  it  resides  in  every  petaon  ^who  has 
any  rights  at  all)  by  the  mere  fiict  of  his  living  under  tho 
State,  or  within  the  protection  which  it  yields  to  those  who' 
are  living  under  its  jurisdiction.  .  ■.:•.•.. 

■  I  may  here  remark  that  Blackstone's  division  of  natural'.'' 
rights.*  should  (I  think)  have  included  right  of  piersoDal 
liberty  under  the  head  of  right  of  personal  security,  or  right 
in  a  man's  own  person.  For  it  is  merely  the  power  of  dis^ 
posing  of  one's  person  consistently  with  the  rights  of  others, 
and  with  duties  lying  on  one's  self.  And,  on  the  other 
hand,  the  right  to  reputation,  which  seems  to  have  no  imme- 
diate connection  frith  a  num's -own  person  or  body,  ought  - 
hot  to  have  been  included  in  the  right  of  pnsonal  secnri^;- 
but  ought  to  have  been  co-ordinated  with  it.  -.v.  h-.t 

.  [r.  V.  Heoce.  u  1  ezpluned  in  a  former  lecture,  it  ia  one  of 
those  rights  which  are  cotsfmonly  called  mAodi  or  natwal,  Aaa^^ 
by  Sir  William  3\ackxUyae,abMlute.']   ■      ■ 

Inborn  or  natural  rights  (or  rights  residing  in  o^  without'/ 

a  ^fecial  title),  would  therefore  fall  into  two  kinds :  namely, ''~. 

ri^t  to  personal  security,  or  right  in  one's  own  body,  and'?'., 

the  right  to  one's  reputation  or  good  name.  '  '  *  ' 

•Vol  I.  pp.  128, 188.    See  Table  VIIL,V<rf.IIL(f<MO. 
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V,  V,  Perhaps,  however,  the  right  to  liberty  is  not  Rigi^t  to 
a  mere  right  to  the  enjoyment  and  disposition 
of  one's  person  or  body,  but  includes  every  right  to  do  or 
forbear   which   is   not   comprehended   by  other   specified 
rights. 

[Blaekstone's  third  absolute  right  (the  right  to  private  pro- 
perty), is  (as  I  shall  show  immediately)^  no  distinct  right  at  all.] 

In  treating  of  rights  in  rent  as  existing  simply  RighutnrMi 
(or  as  not  combined  with  rights  in  peisonam),  the  1^^^'* 
only  rights  which  I  shall  consider  directly  are,  if^il^^ 
rights  over  things,  in  the  strict  acceptation  of  the  ^^^^i- 
term :  that  is  to  say,  such  permanent  external  objects  as 
are  not  persons.     Rights  in  rein  in  or  over  persons,  and 
rights  in  rem  which  have  no  subjects,  I  shall  touch  inci- 
dentally (in  so  far  as  I  may  find  it  necessary  to  advert  to 
them),  as  I  treat  of  rights  of  the  class  in  or  over  things. 

Of  the  various  distinctions  between  rights  in  Di.tinction 
rem  over  things,  the  first  to  which  I  address  Jjjj!^^, 
myself,  is  the  distinction  whicli  I  must  mark,  for  §o«p«wa. 
the  present,  by  the  ambiguous  and  inadequate  ofervitu*, 
names  of  dominium  and  servitus,  or  property  and  ease- 
ment 

I  have  stated  in  my  Outline,  the  nature  of  the  distinction 
to  which  I  am  now  adverting.*  In  my  next  lecture,  I  shall 
attempt  to  explain  it,  as  accurately  as  my  time  will  allow. 
And  attempting  to  explain  that  distinction,  I  shall  proceed 
in  the  manner  marked  out  in  my  Outline.f 

Before  I  close  the  present  lecture,  I  will  make  varimw 
a  few  remarks  upon  the  various  meanings  of  the  "  p^^>«V' 
very  ambiguous  word  "Property**  or  "Dominion."  »»«»,  etc" 

1.  Taken  with  its  strict  sense,  it  denotes  a  right — inde* 
finite  in  point  of  user — unrestricted  in  point  of  disposition 
— ^and  unlimited  in  point  of  duration— over  a  determinate 

*  See  Outline,  p.  Lixxi.  .      f  See  Outline,  p.  Lxxxiii. 
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thing.  Id  this  sense,  it  does  not  inclade  servitus,  or  any 
right  of  limited  duration.  Sometimes  it  means  the  subject 
of  such  a  right  of  property :  e.  g.  that  horse  or  field  is  my 
property. 

2.  Sometimes  it  is  applied  to  a  right  indefinite  in  point 
of  user,  but  limited  in  duration :  e.g.  A  life  interest  in 
moveables. 

S.  It  is  sometimes  opposed  to  the  right  of  possession. 
In  which  sense,  it  seems  to  comprise  servitus. 

4.  As  used  by  the  Roman  lawyers,  it  means  a  right  in- 
definite in  point  of  user,  etc.,  in  a  determinate  thing  or 
person,  or  it  means  generally  Jus  in  rem*  In  the  first 
sense,  it  stands  opposed  to  servitus,  and  to  various  other 
rights  availing  against  the  world  at  large.  In  the  second 
sense,  it  includes  all  the  rights,  to  which,  in  the  first,  it 
stands  opposed.     (See  Table  I.,  Vol.  III.) 

5.  In  the  English  law  (unless  it  be  used  in  a  vague  and 
popular  manner),  it  does  not  apply  generally  to  rights  in 
immoveables. 

6.  It  is  applied  to  some  rights  in  rem  over  or  in  persons, 
but  not  to  others :  e.g.  property  in  a  slave,  dominion  in 
a  slave.  But  neither  in  the  Roman  nor  English  Law,  is 
the  analogous  right  of  the  father  in  the  son,  of  the  husband 
or  wife  in  one  another,  and  so  on,  styled  property  or  domi- 
nion. 

[So  of  a  man^s  right  in  his  own  person. 
This  is  analogous  to  the  capridoos  use  of  the  term  thing  as 
applied  to  a  person.] 

.7.  **  Property  "  is  also  used  as  meaning  the  aggregate  of 
a  man's  faculties,  rights  or  means — ^patrimony — or  such  as 
are  descendible — or  applicable  to  payment  of  his  debts- 
estate  and  effects — assets. 

» 

8.  Also,  as  meaning  generally  legal  rights.  This  is  the 
sense  iil  which  it  is  used  by  Blackstone  in  two  places.    At 

.     *  Mackeld^,  yoI.  ii.  p.  36. 
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the  beginning  of  Vol.  II.  it  comprises  rights  from  contract 
and  quasi-contract.  In  Vol.  I.,  p.  138,  it  is  nothing  bat  a 
collective  name  for  all  the  rights  which  are  specified  through- 
out his  commentaries.* 

Rights  to  personal  security,  reputation,  freedom  Property  in 
of  locomotion,  etc.,  may  be  classed  with  property;  penon,  cte. 
being  jura  in  re  and  indefinite  as  to  services.  The  right 
to  reputation  for  instance,  is  a  right  to  the  chance  of  the 
favourable  opinion  and  the  good  offices  of  others.  There  is 
no  obligation,  siricto  sensu,  to  do  me  good ;  but  an  obligation 
upon  others  generally,  to  forbear  from  lessening  the  chance 
of  deriving  good  from  voluntary  services,  etc.,  which  I  pos- 
sess. The  subject  of  tits  right  is  neither  a  person  nor  thing. 
With  the  Roman  lawyers,  property  or  domi-  MeMmfiof 
nium  seems  to  mean  jus  in  re,  indefinite  in  re-  ^^^J^uid 
spect  of  services,  and  unlimited  in  respect  of  STSmlin"* 
duration.  With  them  also,  it  was  always  pre-  ^^' 
sent,  (except  in  the  cases  of  usus,  ususfriictus,  emphyteusis, 
which  were  not  considered  as  giving  dominium  to  the  other 
party,  and  leaving  a  mere  reversion  in  the  daminua).  In 
the  case  of  ^fidei  commissa,  the  subject  was  said  to  be  in 
bonis  of  the  Jldei  commissarius. 

In  the  English  Law,  Property  (when  not  opposed  to  right 
of  possession,  or,  perhaps,  to  easement;  or  when  not  used 
in  one  of  the  two  popular  ways  mentioned  above),  seems  to 
import  unlimited  duration :  jura  in  re  of  limited  duration 
behig  usuaUy  called ''  estates  or  interests."'  And  even  in  this 
restricted  sense,  it  is  seldom  applied  to  jus  in  re  in  im* 
nfloveables. 

'  It  sometimes  means  le^  rights  (or  the  security  for  en* 

joyment,  etc.,  which  arises  from  the  establishment  of  them) ; 

.   :8B  .when  we  talk  of  ''the  institution  of  property;''  ''the 

:,',  danger  to  property  which  would  ensue  from  a  violent  change 

;   in  government ;"  "  the  insecurity  of  property  under  a  des- 

i.  \potio  or  democratical  government,"  etc.    Property  being  the 

•  See  Table  VIII.,  VoL  IH.  (pad). 
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most  prominent  of  these  rights,  it  is  natural,  in  thc^e  cases, 
to  extend  the  name  to  all. 

With  such  a  word,  it  is  difficult  to  proceed  without  cir- 
cumlocution. 

I  mean  by  •'  property/'  at  present,  any  right  in  rem  (es- 
pecially over  a  thing),  indefinite  in  point  of  user. 

[Order  of  treating  jus  in  rem,  jus  in  personam,  and  their 
various  combinations  and  collections. 

It  is  rar^  that  any  incident  gives  birth  to  either  alone:  es- 
pecially to  jus  in  rem.  For  the  sake  of  distinctness,  however, 
it  will  be  convenient  to  analyse  the  complex  incidents  (where 
that  is  possible)  which  give  rise  to  them  in  combination,  and 
to  consider  each  part  of  the  incident  as  giving  origin  to  its  ap-. 
propriate  rights  apart  from  the  other.  Afterwards^  the  yarioos 
combinations  can  be  considered  seriatim. 

Inconvenience  of  placing  combinations  and  collections  of  jus     -% 
in  re  and  jus  ad  rem,  and  especially  universitates  juris  heXore 
/lira  oJ  rair,  considered  apart. 

."It  is  true  that  this  inconvenience  is  in  part  attendant  upon 
our  own  method ;  viz.  with  regard  to  universitates,  which  indude 
rights  and  obligations  ex  delicto ;  but  it  is  very  much  reduced.. 
To  have  placed  delicts  before  universitates  would  not  have  to- 
medied  the  inconvenience;  since  some  delicts  are  delicts  by  anil 
against  universal  successors:  whilst  to  separate  umverHtaies 
from  jura  in  re  and  jura  ad  rem  ex  contractu  and  quasi  ex  con^ 
tractu,  of  which  they  principally  consist,  would  have  been  a  greater 
inconvenience.] 


•.i  I 


^^ 


.  ^-  -. 


»/■•  vl 


JURI8PRDDENCE.  481 


■•/.- 


[The  following  Notes,  which  ought  to  have  foimcd  pnrt  of  those  printed 
at  the  end  of  Lecture  XLIII.  (p.  428),  were  not  found  with  them,  but 
were  afterwards  discovered  among  other  papers. — S,  A,"] 


Method  of  the  French  Codes. 

The  Law  distributed  under  five  Codes;  viz.  : 
Matter  of  the  Civil  Code. 
]4i^tter  of  the  Commercial  Code. 
Matter  of  the'Code  of  Civil  Procedure. 
Matter  of  the  Penal  Code. 
Matter  of  the  Codcof  Criminal  Procedure. 

Drfects :  Only  so  much  of  the  Law  of  Persona  as  concerns  do* 
«neaticand  quasi-domestic  Status  is  comprised  in -the  Civil  Code. 
The  law  which  relates  to  Traders  (and  which  for  reasons  given 
above  ought  to  enter  into  the  Civil  Code  under  the  head  of  Law  of 
Persons)  is  made  the  subject  of  a  distinct  Code,  and  opposed,  as 
it  were,  to  the  law  of  which  it  is  only  a  member.  It  is  like 
dividing  the  human  body  into  the  right  or  left  arm,  and  all  such 
parte  of  it  as  are  not  right  or  left  arm. 

'.  The  administration  of  the  law  relating  to  traders  by  distinct 
tribunals  is  itself  an  absurdity,  and  not  suggested  by  reason^ 
but  the  work  of  blind  imitation.  And  admitting  that  the  sepa* 
ration  of  jurisdiction  is  a  good,  that  is  no  reason  for  this  muti- 
Jation.  All  that  is  peculiar  to  traders  (tribunal,  as  well  as  other 
peculiarities)  would,  of  course,  in  a  just  Corpus  Juris^  be  con- 
tained under  a  distinct  head;  which  is  all  that  is  done  now; 
the  Code  de  Commerce  supposing  all  other  parts  of  the  Code. 

The  rest  of  the  law  which  relates  to  Status  is  not  in  any  Code 
<yr  Codes  at  all :  having  never,  so  Car  as  I  know,  been  redaimed 
from  chaos ;  and  being  only  to  be  founds  either  in  the  Jurisprm^ 
dence  of  the  tribunals,  or  in  an  immense  mass  of  laws  issued 
finom  time  to  time  without  system. 

.  CSvil  It^uries  are  nowhere  described;  being  merely  implied  jo 
the  description  of  the  rights  of  which  they  are  violations,  or  in 
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the  description  of  the  Procedure  by  which  the  Rights  aud  Obli- 
gations which  they  generate  are  enforced.  (Qusere.) 

Rights  and  Obligations  ex  delicto  privato  are,  in  the  same 
manner^  established  by  implication.  (Quaere.) 

Crimes  are  nowhere  described  apart ;  being  implicated  with^  and 
described  indirectly  in  the  Code  of  Punishment  or  that  of  Cri- 
minal Procedure.* 


Mr.  BenthanCs  Ideas  of  Method. 

''  General  Law  and  Particular  Law  J* — {Traitls,  etc.,  vol,  i. 
p.  150.) 

Here,  the  purpose  of  the  distinction  into  Law  of  Things  and 
Law  of  Persons,  is  clearly,  though  briefly  indicated,  and  well  ex« 
pressed :  being  the  purpose  of  the  very  distinction  between  jura 
rerum  and  Jura  personarum  which  he  reprobates  (pp.  259,  294, 

g.  .  Penal — Civil — Constitutional.f      (See  various  meanings    of 

Civil.)  . 

Confusion  of  Status  (t.  e.  the  belonging  to  a  class  having  (tocu- 
liar  rights  etc.)  with  the  being  invested  with  rights  etc  which 
arise  out  of  a  character  that  may  belong  to  many  classes:  as 
*'  Hfntier,  Vendeur,^  etc.,  *'  Voleur,  Siducteur,"  etc  (See 
Traitis,  pp.  800, 804.)  ^  ■     .  u 

[According  to  this  plan,  all  that  relates  to  Contract  most  be 
repeated  under  every  status.  « 

Where  a  difference  in  the  law  is  bottomed  in  some  pecoliarity 
in  the  subject  of  the  right,  the  difference  should  be  described . 
under  the  division  "  Things.'^    Quaere  ?  Whether  any  peculiarities 
of  peirsons  (as  subjects  of  rights)  should  be  considered  onder  the  ' 
several  Status,  or  under  "Thitfgs''?] — Margisial  Noie^  L  " 

Idea  of  treating  Obligations  expressly  and  all  Rights  impRcUl^. ".  - 

Cof^/usion  of  that  part  of  the  Code  which  treats  of  dvillt^uries^ 
with  that  which  treats  of  Crimes. 
*  Wherever  a  distinct  status  is  created  (whether  it  be  domestic, 

spmal,  or  public),  the  peculiarities  (whether  rights,  obligations,;/^ 

♦  Sec  p.  456  (aii^).  ^  V 

f  This  refers  to  the  following  sentenee  in  Bentham : — **  De  tootes  oei  >^ 
divisions,  celle  en  droit  p6nal,  droit  civil,  et  droit  oonstitntionnel,  est  W"^ 
p]us  complete  et  la  plus  commode.''  •'  -j^^- 
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incapacities^  or  exemptions)  in  which  it  consists,  should  not  be 
nixed  up  with  the  provisions  which  are  generally  applicable.  It 
is  merely  because  it  is  expedient  to  treat  of  these  peculiarities 
apai*t^  that  a  status  is  created :  t.  e.  that  they  are  professedly 
treated  apart. 

Where  the  mischievous  act  by  reason  of  which  compensation 
is  due  from  the  actor  to  the  sufferer^  is  not  intentional  or  negli- 
gent, can  it  be  called  an  injury  or  a  violation  of  a  right?  Being 
followed  by  the  same  consequence,  viz.:  liability  to  make  com- 
pensation (or  restitution),  it  may,  by  analogy,  be  called  an  injury 
— a  quasi-delict),  as  incidents  not  contracts  are  called  quasi- 
contracts.] — TVaitSs,  etc.,  vol.  i.  p.  334,  Marginal  Note. 

Distinction  between  civil  and  criminal,  pp.  160,  298. 

''Chaque  loi  civile  forme  un  titre  particulier  qui  doit  enfin 
aboutir  k  une  loi  p^nale.'^ 

[That  is,  if  the  obligation  to  repair  a  civil  injury  be  considered 
as  a  punishment.] — Trait(s,  vol.  i.  p.  \Q\,  Marginal  Note. 


The  next  folio  is  headed, 

**  Remarks  u|)on  Mr.  Bentham's  Ideas  of  Method  ;'*  but  the  rest  is  a 
blauk.  The  nature  of  some  of  the  intended  "  Remarks  *'  mnv  be  gathered 
from  the  foregoing  hints ;  and  from  the  marginal  notes  extracted  from 
thc"Ti-ait<5s."— ^.  A. 
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Method  of  Faick. 

In  Falck,  civil  injuries  are  mixed  up,  as  m  the  Institutea,  with 
contracts  and  quasi-contracts;  and  (as  also  in  the  Institutes) 
none  but  violations  of  Jura  in  re  are  directly  described :  viola* 
tions  of  contract  and  qoui-oontract  being  either  left  to  be  deditced 
from  the  description  o(  the  contract  and  qnasi-contract  itself  or 
being  mixed  up  with  actions;  i.  e.  dvil  procednre. 

The  Rights  and  Obligations  arisii^  out  of  dvil  injuries  are     ,' 
other  annexed  to  the  description  c^  the  violations,  or  -Are  obn- 
founded  with  procedure.  ^    ','"-; 

Crimes,  the  obligations  arising  out  of  them,  and  criminal  '-; 
procedure,  are  blended  blether  ;  though  civil  procednfe  is  pTo>  ,\^ 
fessedly  treated  apart  from  dvil  injaries  and  the  rights  irhicb  .^ 
they  b^et  '^ 

Criminal  Law  is  placed  on  the  samis  line  with,  and  opposed  to^  f^ 
Civil  Law ;  which  is  absnrd  for  many  reasons.  First,  to  oppoae  ^ 
(t.  e.  not  merely  to  distinguish  from,  but  to  co-ordinate  with)  a  .  :p 
peculiar  epeciet  of  violatiooa,  etc.,  of  primary  rights,  to  those  :^ 
primary  rights  and  to  other  violations  of  them,  etc.,  is  absurd : 
Primary  Rights  and  Obligations  beiug  opposed,  not  to  a  gpeciet  '\-'. 
of  violations  and  sanctions,  but  to  the  wAofe  of  them.  ..^     / 

■  Secondly,  Civil  Procedure,  being  by  him  separated  from  pri* 
mary  rights  and  civil  injuries,  etc.,  is  thus  left  out  of  the  divuuui    : 
into  Civil  and  Criminal,     And  to  make  it  a  co-ordinate  da^    -' 
with  them  seems  to  be  absurd. 

"  See  Public  and  Special  Law."  ^ 

See  Falck,  Juritt.  Bneyc.  Emieitmg,  4^1.  ^E 


[The  following  is  the  passi^  referred  to  ia  Falck.]  *  .  ".    f^^- . 

"  Mit  Kiicksicht  anf  die  angegebenen  Hauptgesichtspunktejr^^^ 
werden  sich  folgende  Theile  ergeben.  '  *  :  "' 

"1.  Dss  Privatredit  mit  den  Unterabtheilucgen  in  {a)  davM^- 
biirgeriiche  Recht,  (b)  das  Kirchenrecfat,  {()  das  Polizeirechf,^^^^ 
{d)  das  Criminalrccht,  and  das  Prozessrecht.  '-^S 

"2.   Das  offentliche   Recht,  zu   welcbem  gcboreu  :    (a)  das--*'- 
Staatsrecht,    (i)   das   Rc^erangarecht,    (c)    das    Finuis-  nod 
Camcralrccht,  und  {d)  das  Volkerrecht." 
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[Id  the  margin  of  the  same  page  are  the  following  remarks : — } 

Law  (or  the  Science  of  Law — Jarisprudence)  cannot  be  ex- 
pounded without  dividing  it  into  parts. 

The  division  most  in  use  is  founded  upon  an  enumeration  of 
the  several  sorts  of  Rights;  but^  inasmuch  as  right  correlates 
with  obligation,  an  enumeration  of  the  several  sorts  of  Obligations 
would  be  just  as  good  a  basis  for  a  division. 

Both  Right  and  Obligation  (t.  e.  l(^al  right  and  obligation) 
being  creatures  of  Law,  the  notion  of  Law  (or  of  a  politically 
sanctioned  Rule)  ought  to  be  placed  in  front  (or  to  be  made  the 
punctum  saliens)  of  a  division. 

The  bases  are  substantially  the  same.  Whether  yon  divide 
Law  as  it  relates  to  different  subjects,  or  Rights  (with  their  obli- 
gations) as  they  relate  to  those  same  subjects,  your  divisions  will 
severally  be  conversant  about  the  same  sets  of  subjects. 

A  division,  of  which  each  part  should  exclude  the  subject  of 
every  other,  is  not  possible. 
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Method  of  Hugo. 

1.  Opposition  of  Public  and  Private  Law. 

2.  Inclusion  of  International  Law  in  public  law^  and  treating 
it  with  Military  Status. 

8.  Inconsistency  of  treating  Civil  Injuries  and  Rights  es  delicto 
privato,  as  a  portion  of  private  law ;  though  he  puts  Civil  Pro- 
cedure^ Crimes^  etc.^  under  public. 

4.  The  making  Polizei-Recht  a  distinct  department  of  a  system, 
into  all  the  departments  of  which  its  matter  enters. 

[The  portion  of  Hugo  referred  to,  is  the  chapter  called  '  Tkeile  det 
Rechtt*  in  the  Lekrbuek  der  JurUtucheH  EncyelopMe.  The  following  ram- 
ments  are  copied  from  the  margin.] 

V  Rights  of  Action  are  classed  with  Obligations;  whilst  obliga- 

tions to  suffer  punishment^  (which  are  not  more  sanctionative 

\  than  the  former)  are  referred^  (together  with  crimes  and  crimi- 

nal procedure)  to  Public  Law,  Civil  procedure  is  completely 
separated  from  the  Rights  of  Action  and  the  matter  for  excep- 
tion, upon  which  it  is  built.  Civil  Injuries  are  not  considered 
•  directly.  Sanctionative  Civil  Rights^  which  are  exercised  extra- 
judicially, are  forgotten.  Confusion  of  Crimes  and  their  con- 
sequent obligations,  are  classed  with  Criminal  Procedure. 

All  the  other  departments  into  which  Law  may  be  distributed, 
are  but  collections  of  fragments  detached  from  the  two  essential 
ones ;  viz. :  Law  of  Things  or  General  Law,  and  Law  of  Persons^ 
'     or  Particular  Law : 

Law  which  is  conversant  with  persons  as  not  arranged  under 
classes;  Law  which  is  conversant  with  persons  as  arranged 
under  classes,  or,  in  other  words,  as  invested  with  Mtatua  or  con- 
ditions. The  former  is  analogous  to  the  supreme  genus  :  the 
latter^  to  the  genera  and  species  which  are  contained  in  the 
supreme  genus.  Only  analogous;  because  the  Rights,  etc., 
which  are  the  subject  of  the  former,  are  not  all  of  them  common 
to  atf. classes.  It  iSy  however,  analogous,  inasmuch  as  the  con- 
sideration of  it  is  necessarily  implied  in  the  consideration  of 
every  status. 
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